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Module Description

1. Schedule: Mondays 12.00 – 15.00, Laws 210, starting 27 January 2025.  A fifteen minute break will run at each session from 13.30 to 13.45.
2. Module convenor: Prof. Eric Heinze, Mile End campus
3. Description: Critical jurisprudence includes analyses of law that fundamentally challenge dominant concepts, norms, and practices. We consider how the law, even while it is presented as a medium of justice, becomes a tool for entrenching hierarchies of power and exclusion.  We review radical thinkers from both classical and contemporary sources to identify essential elements of critical theory.
4. Spring term office hours: Mondays 10.00-11.00 or by appointment, Law 205. Please send e-mail in advance. 
5. Format and Method. This module is open to all LLM students.  No prerequisites or prior training is assumed, nor any prior knowledge of legal theory or philosophy.  Changes to this syllabus may be made if the circumstances require. The module is conducted in seminar format, with no separation into lectures and tutorials.  Accordingly, attendance is required at all sessions, and assigned readings should be done before class.  No sessions will be recorded unless this is expressly announced due to unforeseen circumstances. If you happen to miss any sessions, you should consult with other class members who have taken notes.
6. Readings 
If there are many versions of a text, usually a classic, a preferred version for our classroom use has been uploaded onto QM-Plus. Other texts, mostly articles, can be located via the QM library. If you have any difficulties finding a resource in the QM library, be sure to check first with a librarian. If the source needs to be ordered by an authorized member of staff, then please send me an email indicating the author and title.
· Stanford Encyclopaedia of Philosophy, https://plato.stanford.edu/  
· The Internet Encyclopaedia of Philosophy, https://iep.utm.edu/
For classical theory: 

· David Boucher and Paul Kelly, eds., Political Thinkers: From Socrates to the Present (OUP 2017)

· Iain Hampsher-Monk, A History of Modern Political Thought (Blackwell 1992).

· Eric Heinze, The Concept of Injustice (Routledge 2013)
· George Klosko (Editor), The Oxford Handbook of the History of Political Philosophy (OUP 2013)

· Leo Strauss & James Cropsey, History of Political Philosophy (3rd ed. U. Chicago Press, 1987)
For contemporary theory:
· Richard W Bauman, Critical Legal Studies: A Guide To The Literature, Routledge: 2021
· Roger Cotterrell, The Politics of Jurisprudence (2nd ed.). Butterworths LexisNexis, chs. 6 - 9.

· Dennis Patterson, ed., Companion to Philosophy of Law and Legal Theory 2nd ed., 2010, chs. 15 – 18, 22 – 25.
· Jean Stefancic and Richard Delgado, Critical Race Theory, NYU Press, 2013

· Katherine Bartlett and Rosanne Kennedy, Feminist Legal Theory Routlege, 2019

· Kimberle Crenshaw et al., Critical Race Theory: The Key Writings That Formed the Movement New Press: 1995
· Yonit Manor-Percival and Janet Dine, Post-Colonial Globalisation Routledge, 2023.
· Martha Fineman et al., Feminist and Queer Legal Theory. Routledge, 2009.

Syllabus

1. The Radical Critique of Law in Democracy: Plato 
Readings: 

Plato, Apology of Socrates (4th century BCE) (on QM Plus)


Plato, The Republic, Books I – V (trans.: G.M.A. Grube and C. D. C. Reeve) (Hackett).
Further Reading: 
· Debra Nails and S. Sara Monoson, ‘Socrates’, https://plato.stanford.edu/entries/socrates/ 

· Richard Kraut, ‘Plato’, https://plato.stanford.edu/entries/plato/   
· Boucher and Kelly, chs. 2 – 4. 
· Strauss & Cropsey, pp. 33-89.

· Thomas C. Brickhouse & Nicholas D. Smith, Plato and the Trial of Socrates (Routledge, 2004)
· Julia Annas, An Introduction to Plato’s Republic (Oxford Univ. Press, 1981).  
· Heinze, The Concept of Injustice (Routledge 2013), chs. 1 - 3


· Heinze, ‘Epinomia: Plato and the First Theory of Law’, 20:1 Ratio Juris (2007), pp. 97 – 135
· Heinze, ‘The Status of Classical Natural Law: Plato and the Parochialism of Modern Theory’, 20 Canadian Journal of Law and Jurisprudence (2007), pp. 323 – 50 


As we will see in this module, critical legal theory takes various forms. Yet one aim they broadly share has been the scrutiny of lawmaking and adjudication within Western liberal democracies, arguing that formal – that is, ‘official’ or ‘on paper’ – guarantees of individual autonomy, equal citizenship, political participation, and the rule of law have been engineered to procure the opposite of what they promise, often serving instead to entrench undemocratic conditions of arbitrary control, civic inequality, socio-political hierarchies, and unjust law, by privileging elites while subordinating socio-legal outsiders.

The scholarship in this area rarely dates back further than the 19th century. In fact, most of it has emerged within the past few decades. However, this fundamental critique of democratic lawmaking and adjudication is not new. Around 2500 years ago the ancient Athenian philosopher Plato had already waged such a critique, which continues to influence critical theorists today, even if they have never read a word of Plato. Plato took on this task largely in response to one of history’s infamous lawsuits, against Socrates.  Plato’s famous mentor had in effect been put on trial for exercising his citizen prerogative of free speech in ways that angered many of his fellow Athenians, whose response very much resembled what we today would call ‘populism’.  In the Apology, we witness an exploration of justice at two levels.  At a ‘narrative’ level (the speech reconstructed as an event in time) we witness Socrates’ fate as he is condemned by his fellow Athenian jurors.  At a discursive level (the content of the speech), Socrates makes several points about what justice is and requires. 
One important role of legal theory is to look beneath that conventional surface, to examine the values on which the whole of the legal system is based.  For Plato, that means asking not only what law says and does, but, more importantly, what justice is, and how we can know whether law is just.  For Plato taking a critical stance towards established legal arrangements means asking not only what law says and does, but, more importantly, what justice is, and how we can know whether law is just.  Some writers, known as ‘legal positivists’, argue that the questions ‘What is law?’ and ‘What is justice?’ must be kept separate.  Much modern legal education continues in that vein.  Historically, positivists are nevertheless in a minority.  People in many cultures throughout history have assumed that the most important question we can ask about law is: ‘Is it just?’  In our own society, a common reply runs roughly as follows: ‘Our legal system provides justice insofar as our lawmakers are democratically elected.  If the majority dislike the law, they can change it through their representatives.’  Note how that assumption equates ‘justice’ with ‘what the majority like’.  The assumption that the majority is the best judge of justice is not a modern one.  In the West, it goes back to the first prominent democracy of antiquity, in the Greek society of Athens.  Intellectuals living in democratic Athens—Socrates, Plato and Aristotle chief among them—were constantly questioning the link between democracy and justice, just as we continue to do today.
2. The Radical Critique of Law in the Modern State: Rousseau
Readings: 

Jean-Jacques Rousseau, Discourse on Inequality (1755) (QM-Plus)

Jean-Jacques Rousseau, The Social Contract (1762) (QM-Plus)
Further reading: 

1. Christopher Bertram, ‘Jean Jacques Rousseau’, Stanford Encyclopedia of Philosophy, https://plato.stanford.edu/entries/rousseau/
2. David Boucher and Paul Kelly, eds., Political Thinkers: From Socrates to the Present (OUP) ch. 14

3. Iain Hampsher-Monk, A History of Modern Political Thought, Blackwell, 1992, ch. 4
4. L. Strauss & J. Cropsey, History of Political Philosophy, 3rd ed, 1987, U. of Chicago, pp. 559-580
5. Heinze, The Concept of Injustice (Routledge 2013), ch. 5-6

From the 17th century to the present day, many writers have been largely content with the emergence of the modern State and have assumed it as the basis for their theories, including Hobbes and Locke.  Most of them have sought reform only with respect to specific institutional arrangements, practices or norms.  Jean-Jacques Rousseau (1712-78) is one of the few thinkers who shouts a resounding “No!” to the whole apparatus of the emerging modern, centralized, hierarchical and bureaucratised institutions of law and government that were becoming established in Europe.  Many thinkers fancy themselves radicals; Rousseau is one of the few who (for better or worse) truly deserves that description.  
Rousseau did not just want to tinker with Western culture.  He wanted to fully overhaul it.  He thought that European political, legal and social institutions, far from performing their purported role of solving our problems, were overwhelmingly the cause of them—pitting one individual against another, dividing society into rulers and ruled, creating inequalities and miseries that need not exist.  By the mid-18th century, Europeans had been traveling and settling throughout the globe for well over a hundred years, discovering peoples whom they believed to be ‘primitive’.  Many used the notion of the ‘primitive’ to invent an idea of ‘civilized’ Europe.  Rousseau did in fact accept those two categories (is he right to do so?), but turned them upside down.  He praised the ‘primitive’ and condemned ‘civilization’.  For Rousseau, ‘civilization’ and the existing legal order are not instruments of fairness and justice, but of oppression and alienation. 

Despite his critique of law, politics and culture, Rousseau accepts that some form of political and legal order is required.  In his Social Contract, he argues that the only legitimate political and legal order is one that gathers together the ‘genuine nature’ of all members of society, as expressed through their general will (volonté générale).  Rousseau constructs a theory of pure or radical democracy radically different from the theories of liberal democracy (although he moderates that view in some of his other writing).  Rousseau rejects dualisms that structure much of law, such as individual versus individual, individual versus community, community versus state, law versus morals.  Rousseau seeks to overcome those dualisms.  He wants to unite citizens within a community of shared aims and values.  He opposes the concept of liberal democracy with a concept of communitarian democracy. Collective interests should embody individual interests; and individual interests should embody collective interests.  

Rousseau’s ideas did much to fuel the French Revolution (which, however, turned out to be far from faithful to them).  The English-speaking world more strongly embraced Locke’s liberalism, with its emphasis on individualism and limited government.  The French, by contrast, have often placed greater faith in a centralized, activist state (albeit one rather larger, more bureaucratic, and more hierarchical than Rousseau had imagined)—a state whose role is to guide the formation of individual character, and to forge a sense national unity and identity.  Aside from his influence on politics, Rousseau’s influence on culture generally was unmistakable in the works of otherwise very different types of thinkers, including Goethe, Schiller, Kant, Hegel, Marx, Wordsworth, Byron, Delacroix, Gaugin, Senghor, Césaire, Fanon, and countless others.
3. The Radical Critique of Law in Capitalism: Marx and Engels
Readings: 
Karl Marx and Friedrich Engels, The Communist Manifesto (QM-Plus)
Karl Marx, On the Jewish Question (QM-Plus)
Karl Marx, Critique of the Gotha Program (QM-Plus)
Further reading: 

1. Jonathan Wolff and David Leopold, ‘Karl Marx’, Stanford Encyclopedia of Philosophy, https://plato.stanford.edu/entries/marx/ 
2. David Boucher and Paul Kelly, eds., Political Thinkers: From Socrates to the Present (OUP) chs. 23, 24

3. Iain Hampsher-Monk, A History of Modern Political Thought, Blackwell, 1992, ch. 10
4. L. Strauss & J. Cropsey, History of Political Philosophy, 3rd ed, 1987, U. of Chicago, pp. 802-828
5. Heinze, The Concept of Injustice (Routledge 2013), ch. 7
By the 19th century, the industrial revolution is in full thrust.  Capitalism, often in its harshest laissez-faire form, is revealing its tremendous wealth-generating power.  Western societies are developing means of producing wealth on a scale, and at a pace, that had previously been unimaginable.  How is that wealth created?  According to Karl Marx (1818-83) and Friedrich Engels (1820-95), it is created through the slave-like labour of the working classes (the proletariat), who serve the interests of a small, powerful, capital-owning elite (the bourgeoisie).  It is the institution of law which lends that relationship legitimacy—and coercion—and which assures its continuation.  Legal concepts of ‘liberty’, ‘right’ or ‘justice’ purport to apply equally and neutrally to all, but in fact are used to serve the interests of the property-owning class, while maintaining the working class in a state of inevitable and perpetual disempowerment.  Like Rousseau, Marx and Engels are radicals.  They want to overthrow the entire capitalist-imperialist order.  Like Rousseau, they seek not merely to criticise the existing order, but to create a new one.  A new society is, in their view, not only preferable, but inevitable.  The working classes are not merely to be encouraged, but are irrevocably destined, to overthrow capitalism.  In its place is to come socialism—‘the dictatorship of the proletariat’—to be followed, at the end of history, by the withering away of the State in a communist society that no longer needs the rule of law.  

Like Rousseau, Marx and Engels seek to overcome dualisms of liberal thought and liberal society.  Communist society will overcome the antagonisms of ruler versus ruled, rich versus poor, powerful versus powerless, property-owning versus wage-earning, educated versus ignorant, State versus people.  There will be only communist society, people ruling themselves, in Blanc’s phrase, ‘from each according to his ability to each according to his need.’  Law—or rather, justice—will not need to be imposed from on high: justice will emerge and with the full participation of the people themselves.  

****************************************************************************************

Formative Mid-Module Essay Assignment (for feedback purposes only, does not count toward final grade): maximum 2500 words.  Submission deadline to be announced.
****************************************************************************************

4. The Radical Critique of Liberal Constitutionalism: Some Examples from the U.S.
Readings: 
The readings for this session draw from four older cases drawn from the United States Supreme Court. Whilst all of them were eventually overruled, they have provided crucial benchmarks for critical theorists, who have asked about how such results could even have been possible under a modern, liberal democratic constitution. Because these are all famous cases, their content and information about them can easily be found. For classroom use, the recommended site for the original decisions is Justia. Be sure to read the entire cases, including the various Justices’ separate opinions, and not only the majority opinions. 
Plessy v. Ferguson, 163 U.S. 537 (1896) (finding certain forms of racial discrimination to be constitutional) https://supreme.justia.com/cases/federal/us/163/537/#tab-opinion-1917401
Bradwell v. Illinois, 83 U.S. (16 Wall.) 130 (1873) (finding certain forms of gender discrimination to be constitutional) https://supreme.justia.com/cases/federal/us/83/130/#tab-opinion-1967597
Lochner v. NY, 198 U.S. 45 (1905) (finding certain workers’ protections to be unconstitutional), https://supreme.justia.com/cases/federal/us/198/45/
Bowers v Hardwick, 478 U.S. 186 (1986) (finding ‘sodomy’ laws to be constitutional), https://supreme.justia.com/cases/federal/us/478/186/
Further reading: 

Derrick Bell, “Brown v. Board of Education and the Interest-Convergence Dilemma.” Harvard Law Review 93 (1980): 518–533
Catharine MacKinnon, Feminism Unmodified – Discourses on Life & Law, Harvard U.P. 1987 (excerpts QM Plus)
Uday Singh Mehta, Liberalism and Empire 2nd ed. Chicago:‎ University of Chicago Press, 1999 (excerpts QM Plus)
Crenshaw, Kimberlé Williams. “Mapping the Margins: Intersectionality, Identity Politics, and Violence against Women of Color.” Stanford Law Review 43 (1991): 1241-1299.
Crenshaw, Kimberlé Williams. “Race, Reform, and Retrenchment: Transformation and Legitimation in Antidiscrimination Law.” Harvard Law Review 101(1988): 1331-1387.
Roger Cotterrell, The Politics of Jurisprudence (2nd ed.). London: Butterworths LexisNexis, pp. 145-160.
5. Critiquing the Critiques: The Future of Critical Theory

Eric Heinze, ‘Multidisciplinary Theory in Law’, in Multidisciplinary Theory, Jeffrey di Leo, ed. New York: Bloomsbury (2025) (QM Plus)

Eric Heinze, ‘Critical Theory and Memory Politics: Leftist Autocritique After the Ukraine War’, International Journal of Law in Context, (2023), 1–20. Advance online version: doi:10.1017/S1744552323000289.
Eric Heinze, ‘A Tool to Advance Imperial Interests: Leftist Self-Scrutiny and Israeli Wrongdoing’, Responses to 7 October: Law & Society, Rosa Freedman and David Hirsh, eds. (London: Routledge, 2024) (QM Plus).



