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When Pan Am went bankrupt in 1994, Delta attempted to help Pan Am out by agreeing to finance
Pan Am’s restructuring. After Pan Am suffered a 20 to 40 percent decline in bookings over a
three-month period, Delta felt there was too much risk involved in the deal and backed out. Pan
Am sued, arguing Delta was required to perform its financing commitments. The court rejected
Pan Am’s claims, ordering it not only to repay the money Delta had advanced under the
agreement, but also allowing Delta completely out of the contract.

When IBP and Tyson agreed to join forces in 2001 with the hope of dominating the meat section
of American supermarkets, both companies thought it was a merger made in meat heaven. But
when IBP incurred a multi-million dollar Federal Trade Commission fine and had to restate certain
financials, Tyson got cold feet and tried to cancel the merger. IBP responded with a complaint,
alleging that Tyson improperly terminated the merger agreement. The court agreed, ordering
Tyson to consummate the merger.

Goldman Sachs and Kohlberg Kravis Roberts (KKR) walked away from an $8 billion dollar buyout
of Harman International Industries in 2007 when Harman’s stock value dropped by 20 percent.
Goldman Sachs and KKR immediately invested $400 million into Harman, even though the
merger break-up fee was only $225 million. That was a less risky proposition than litigation over
whether Goldman and KKR could properly terminate the buyout.

What is the common thread among these widely divergent results? The answer is a contract
clause that keeps transaction lawyers pulling their hair out at night, triggers distrust between
potential merger partners, and inspires fear in corporate executives. It is a clause whose words
and language have remained relatively consistent for decades, but that has undergone a sea
change in judicial approach and interpretation. It is the material adverse change or material
adverse effect clause (respectively, MAC or MAE Clause).

What is a MAC Clause?

A MAC Clause is present in one form or another in most merger and purchase agreements. Its
purpose is generally to allocate risk among the parties after signing the merger agreement and
before closing of the transaction. The clause usually appears as a seller’s representation that, as
of a date specified in the clause, no material adverse change or effect has occurred in the asset
or entity being sold. The representation is typically “brought down” as of the closing date through
a closing condition. Depending on the deal dynamics, the buyer may also be subject to a MAC
Clause. If a MAC occurs with respect to one party, the other party may invoke the MAC Clause as
a means to terminate the merger or purchase agreement.

An ideal MAC Clause has several elements. First, it establishes the parties’ benchmark for
measuring change and determining materiality. Next, it lays out what types of events the parties
consider to be material to their transaction, as well as those events that the parties see as
exceptions or “carve outs” and are not to be considered material changes. Finally, the MAC
Clause reflects the parties’ state of knowledge at signing and/or closing (often in representations
and warranties and extensive disclosure schedules) and their expectations for potential future
invocation of the MAC Clause.

Because the MAC Clause is one of the parties’ primary protections after signing, its parameters
are often hotly negotiated. It is difficult, and sometimes impossible, to get a true consensus on
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what is material and what future events should permit termination of an agreement. Think of
putting a diehard Cubs and White Sox fan in a room and asking them to reach a meeting of the
minds on which team better represents Chicago. That probably cannot happen, and like that age-
old baseball argument, parties sometimes leave the negotiating table with very different views as
to what should and should not constitute a MAC, getting comfort instead in some version of “we
have the better argument if there is ever actually a dispute.”

From a seller’'s perspective, MAC Clauses generate uncertainty and fear over the fate of the deal.
Thus, most sellers want to limit the nature and scope of events that can constitute a MAC, and
would prefer more rather than fewer carve-outs.

From the buyer’s perspective, the MAC Clause should be all-encompassing and protect the buyer
against any possible change in the company or assets being purchased—even changes that
impact a company'’s future prospects or could reasonably be found to potentially have such an
impact.

With such divergent strategic purposes, it is easy to see why so much time and effort go into
drafting an effective MAC Clause - and equally easy to see why efforts to enforce MAC Clauses
have lead to threats of termination and litigation, with often unanticipated or unpredictable results.

Everything’'s a MAC

For decades—until the Delaware Chancery Court’'s seminal 2001 decision in In re IBP
Shareholders Litig.'— MAC Clauses were viewed as a protection for buyers because courts
adopted an expansive approach to designating an event as a material adverse change. Anything
and everything could be a MAC including: a decline in earnings,” operating losses,* reductions in
income,* reduction in sales volumes,® customer losses,® reduction in target audience,’ reduction
in value of acquired properties,® cancellation of a contract,’ general economic or business
conditions that have a disparate impact on a company compared to the economy as a whole, and
future prospects.*®

In a nutshell, in the pre-IBP world, MAC Clauses were buyer-friendly, particularly in the merger
context. A review of approximately thirty cases addressing MAC Clauses from 1975 through 2001
reveals that the majority of decisions favored the buyer.'* The courts’ preferential treatment of
buyers was even greater outside the context of the sale of securities with courts favoring buyers
in 60 percent or more of the cases litigating MAC Clauses.

A number of factors influenced this judicial tendency.

First, MAC Clauses were often treated by contracting parties and their counsel as a kind of catch
all, with considerable generality in language, so that any negative event seemed an appropriate
trigger for a MAC violation.

Additionally, courts generally applied an objective, “reasonable buyer” type of standard to
analyzing MAC Clauses. This effectively downplayed the buyer's actual prior knowledge of
potentially problematic changes and materiality, and emphasized instead simply whether an
event was really adverse or not. Indeed, the key judicial question often seemed to be whether the
negative development in question would impact a buyer’s decision about pricing or going forward
with a transaction. Not surprisingly, the answer was almost always “yes” and the court would find
in favor of the aggrieved buyer.

Finally, courts typically did not scrutinize the due diligence and disclosure process, the
negotiation of contract terms, or the overall purpose of an investment. Instead, courts just looked
at whether there had been a negative or adverse event, and considered a wide range of such
changes to be MACs. Because of this judicial approach, threatening to invoke a MAC Clause
became an effective negotiating tool for repricing.



Great Lakes Chem. Corp. v. Pharmacia Corp. is illustrative.'> Great Lakes contracted to

purchase a subsidiary of Pharmacia. After signing the purchase agreement, Great Lakes
discovered that the Pharmacia subsidiary had lost numerous customers, and Great Lakes sued to
terminate the agreement. Great Lakes argued that Pharmacia breached its warranty that “there
would be no change in the business of the Company which would have a Material Adverse
Effect.” The purchase agreement defined a MAE as, “a negative effect or negative change on the
operations, results of operations or condition (financial or otherwise) in an amount equal to
$6,500,000 or more.”** Pharmacia moved to dismiss, contending that the customer losses were
due to external market factors and that problems at the subsidiary’s customers that were not
covered by the agreement’s MAE Clause.™* The court disagreed, finding that the complaint stated
a claim for a MAE Clause violation because the clause contained broad language defining a
material adverse event and did not exclude from that definition external events such as market
changes and problems at other companies. ConsequentI}/, according to the court, Pharmacia
subsidiary’s loss of customers could well constitute a MAE. ™

Similarly, in Pan Am Corp. v. Delta Air Lines Inc.,*® an unhappy Delta cited a reduction in sales
volume as a ground for the invocation of a MAC Clause in a financing agreement with Pan Am. In
the Pan Am case, a provision in Pan Am’s bankruptcy work-out agreement provided that there
would be no material adverse changes in Pan Am’s “business, financial position, results of
operations or prospects."l7 The agreement’s purpose was to “address the problems raised by
Pan Am’'s current cash situation and to improve the chances of confirming a Plan of
Reorganization . . . ."** When Pan Am’s advance bookings suffered a decline of between a 20
and 40 percent over a three-month period as compared to the same quarter the prior year, the
court found that such decline constituted a MAC, especially in light of Pan Am’'s already
precarious financial position.”® The court considered this deterioration in advanced bookings to
be a MAC due to both its unexpected and shocking nature and lack of other available funding. As
a result, the court ordered Pan Am to repay to the buyer the loans it received under the work-out
agreement.?

Cancelled contracts were also proper fodder for MAC litigation, particularly when the contract’s
loss was the seller's fault. In Coastal Power Int.l, Ltd. v. Transcontinental Capital Corp.,* the
buyer purchased a floating power plant for $70 million and thereafter learned it needed to spend
an additional $2 million in order to reinstate the plant's insurance policies.” The buyer sued the
seller and invoked the MAC Clause to recover the money it spent reinstating the policies.”® The
court found that the seller failed to provide the insurance surveyor with information needed to
evaluate the coverage and that this failure contributed to the policies’ cancellation.** The court
made the determination that this fact was materials by looking at whether it would “assume actual
significance in the deliberations of a reasonable purchaser.””> Because the insurance company’s
disapproval—and the ensuing cancellation of policies and the increased premiums necessary to
reinstate the policies—constituted “an event likely to have a material adverse effect” on the plant,
the court found the seller liable for breach of contract and ordered the seller to compensate the
buyer for the cost of reinstating the insurance.?®

And Then There Was IBP

Everything changed in 2001 with the Delaware Chancery Court’'s decision in In re IBP
Shareholders Litig.?” Tyson, the U.S.'s leading chicken distributor, agreed to acquire IBP, the
nation’s leading beef manufacturer pursuant to a merger agreement signed on January 1, 2001.
While the parties were negotiating the terms of the agreement, IBP suffered large first quarter
losses and was forced to restate its financial statements due to problems at DFG, one of its
subsidiaries. IBP kept Tyson informed of its problems throughout the negotiations. On March 29,
2001, despite having knowledge of these problems for several months and never indicating that it
would put a stop to the merger, Tyson pulled out of the deal and filed suit in Arkansas to rescind
or terminate the merger agreement, claiming, among other things, that IBP breached the



agreement’'s MAE Clause warranty. The next day, IBP filed suit in Delaware to specifically
enforce Tyson's performance under the merger agreement.

The agreement defined an MAE as “any event, occurrence or development of a state of
circumstances or facts which has had or reasonably could be expected to have a Material
Adverse Effect . .. on the condition (financial or otherwise), business, assets, liabilities or results
of operations of [IBP] and [its] Subsidiaries taken as [a] whole.””® The clause did not contain
carve-outs for declines in the overall economy or market conditions.? According to Tyson, IBP
had suffered an MAE because of the decline in IBP’s performance in the last quarter of 2000 and
first quarter of 2001 and the DFG impairment charge. The court, however, was not convinced by
Tyson’s argument and issued a decision that altered the way buyers, sellers, and courts viewed
MAE Clauses. It ordered Tyson to specifically perform its obligations under the merger agreement
by analyzing the MAE Clause for the first time from the perspective of the actual buyer rather than
the reasonable buyer.

First, the IBP decision emphasized that courts would and should carefully scrutinize what the
parties reviewed, discussed and ultimately chose to include in, and omit from, the MAC Clause
and related provisions. The IBP court examined the factual basis behind the claims and the
transaction history of each party, rather than simply applying the standard of a reasonable buyer.
This change in analysis effectively altered the focus from the reasonable buyer to the actual
buyer, making pre-merger knowledge and discussions a key element in determining whether a
breach of the agreement occurred, rather than just the words of the MAC clause.

Second, in determining whether Tyson validly rescinded the merger agreement, the court focused
heavily on Tyson's actual knowledge of the risks involved in the deal. For example, the court
considered whether Tyson had contractually accepted certain known risks, such as the problems
with IBP’s subsidiary, through the inclusion of specific schedules in the merger agreement.*® The
court likewise evaluated evidence showing that (1) IBP informed Tyson there would be potential
changes to earnings because of problems at DFG; (2) IBP was just beginning to deal with its
accounting problems; (3) Tyson knew that IBP believed certain specific schedules disclosed the
DFG problem; and (4) Tyson’s executives paid little attention to DFG, urged IBP to restate its
financials promptly, and at no time indicated that if IBP restated its financials that it would breach
the merger agreement.

Moreover, the court scrutinized Tyson's subjective knowledge in determining whether IBP
fraudulently induced Tyson into entering the merger agreement. The court noted that the merger
agreement’s specificity demonstrated the parties’ attentiveness to issues and their recognition
that material issues needed to be addressed in writing if they truly posed a concern.* The court
also pointed out that the agreement contained “numerous representations and warranties, with
lengthy schedules of carve-outs.”®® This observation was relevant to the court's determination
that the parties had conducted due diligence, were aware of the DFG issue, held many
discussions concerning the DFG issue, and drafted a specific, detailed merger agreement that did
not specifically include the DFG issue as a potential MAE.

Finding that Tyson had knowledge of these potential problems prior to signing the agreement, the
court held that “[t]o the extent that a contracting party chose not to negotiate for specific language
regarding an issue, the most plausible inference is that the issue was simply not fundamental
enough to buttress a rescission claim.”* Because Tyson had knowledge of IBP’s financial
problems, Tyson’s fraud and contractual risk claims failed. The lesson of this conclusion is patent:
if a party has actual knowledge of a potential problem, and fails to address it specifically and
explicitly in an agreement, a court may likely assume the potential problem’s fruition was not
considered material and therefore does not constitute grounds for relief.

Third, the court looked carefully at the actual purpose of the investment. Was there an
expectation of near-term profitability? Did the buyer inform the seller that the merger needed to
be accretive or EPS (earnings per share) positive right away? If there was such an expectation,



was it manifested in any way in the parties’ contemporaneous actions—in dealing with lenders,
internal forecasting, and so on? Were changes in future prospects or performance part of the
pricing calculation or properly included as part of the MAC Clause? In IBP, Vice Chancellor Strine
found that quarterly results were not essential in the transaction, and that a quarterly drop did not
constitute a MAE. The court commented that, in the context of the Tyson/IBP negotiations and
diligence, the MAE clause was “best read as a backstop protecting the acquiror from the
occurrence of unknown events that substantially threaten the overall earnings potential of the
target in a durationally-significant manner.”* Consequently, in this situation, “[a] short-term
hiccup in earnings should not suffice; rather the Material Adverse Effect should be material when
viewed from the longer-term perspective of this reasonable acquiror.”*

Sorting Through the Rubble: Adjusting To the New IBP Standard

After the IBP decision, litigation over MAC Clauses increased dramatically as companies and
courts tried to figure out how to deal with Vice Chancellor Strine’s opinion. In the first five years
after the IBP decision, over 25 opinions®’ specifically addressed the applicability of MAC Clauses.
In Delaware and elsewhere, the courts attempted to look in detail at the subjective intent of the
parties, no longer content with the objective pre-IBP standard, and the landscape of MAC Clause
litigation changed as a result.

This new emphasis led courts to consider certain factors in interpreting any MAC Clause: (1) the
buyer’'s goal for the acquisition—short-term profits, long-term investment, or a combination of
both,*® (2) what the parties considered “material’ to the transaction,® (3) what should be
considered a material adverse event in the context of the due diligence, negotiations, disclosures
and agreement,”° (4) whether the allegedly material event could have been handled by a specific
contract term,*! (5) what the parties intended as exceptions to the MAC Clause,** and (6) what
was discussed, revealed or could have been discovered during due diligence.*?

Three cases—FleetBoston Fin. Corp. v. Advanta Corp., decided in 2003 by the Delaware
Chancery Court; In re Eastern Continuous Forms, decided by the Pennsylvania Federal Court;
and Cendant Corp. v. Commonwealth Gen. Corp., decided by the Delaware Superior Court—are
illustrative.

In Fleet Boston,* the target company, Advanta, concealed that it miscoded the interest rates on
over $1 billion of new accounts receivables, and the acquiring company, Fleet, alleged a breach
of their contribution agreement’'s MAE Clause because Advanta had failed to notify Fleet of the
problem prior to closing, even though Advanta knew of it. The MAE Clause provided that “no
event has occurred or fact or circumstance arisen that, individually or taken together with all other
facts, circumstances, and events, has had, or is reasonably likely to have a Material Adverse
Effect upon the acquired Business.”* The agreement defined an MAE “as including any effect
that is “material and adverse to the assets, liabilities, financial position, business or results of
operations of the Business, taken as a whole . . .."*® While the court found the withheld facts
were material, it noted that “it does not necessarily follow that the miscoding problem constituted
a Material Adverse Effect within the meaning of the agreement.”*’ The court seemed to be
suggesting that although a change or effect may generally be a material change, if the agreement
does not specifically protect against that type of material change, then it is not a material adverse
change for the purpose of the agreement. The court did not explore this issue further due to a
finding of liability on other grounds.“®

In In re Eastern Continuous Forms,*® an agreement's specific MAC Clause provided the court
with the guidance necessary to determine whether a MAC had occurred. Keybis, a business form
manufacturer, entered into an agreement to sell itself to a financial buyer. In the purchase
agreement’'s MAC Clause, Keybis represented that it “has not . . . suffered any material adverse
change in its working capital, condition, financial or otherwise, assets, liabilities, customer base,
business operations or prospects.”® Keybis promised to indemnify the new owners for any
breach of this provision. Prior to closing, Keybis found out that one of its biggest customers was



on the verge of bankruptcy. After closing, Keybis lost all business from its bankrupt customer.
Keybis' new owners brought suit against the former owners seeking indemnification. The new
owners alleged that Keybis failed to disclose information concerning its customer’s precarious
financial state prior to closing, in violation of the MAC Clause, which specifically referenced
changes to Keybis’ customer base. The court found that Keybis clearly had knowledge of
information that could have a MAC on its customer base and failed to share this information in
violation of the MAC Clause’s terms.”* The court was thus able to find liability on the part of the
former owners based on the specificity of the agreement’s MAC Clause.

In Cendant,®® Cendant entered into an agreement with Commonwealth to buy all of
Commonwealth’s stock in Providian. The agreement's MAC Clause contained a warranty that
Providian had not suffered “an event or occurrence that has or could reasonably be expected to
have a material adverse effect on permits, the business, financial condition or results of
operations of the Company and its Subsidiaries taken as a whole.”*® After the agreement was
signed, Cendant discovered internal accounting fraud and began selling some of its own
subsidiaries. Concerned that Cendant may attempt to terminate the agreement, Commonwealth
sued for a declaration that no MAC at Providian had occurred, thereby preemptively blocking
Cendant from a way out of its obligations under the agreement. The main issue for the court was
whether the language of the clause was intended to cover material adverse changes in
Providian’s “future prospects”—an often hotly contested term in MAC Clause negotiations. While
the MAC Clause in question did not include a specific reference to “future prospects,” the court
reasoned that a reasonable jury could infer that the forward-looking language of the clause—
"could reasonably be expected to—referred to Providian’s future prospects.” The court
reasoned that “[tlhere [were] genuine issues of material fact surrounding whether the drafters
intended the forward-looking language to include prospects, as well as whether the current future
wording does include prospects. It seems that this will all boil down to whether a reasonable jury
could determine, based on the facts as it finds them to be, that the MAC Clause warrants
prospects.” Accordingly, the court refused to grant summary judgment for Commonwealth. >

Frontier Oil Clarifies the Standard Established by IBP

After several years of chaos in the court system, Frontier Oil Corp. v. Holly Corp.® helped solidify
and clarify the scope of the IBP ruling.

The Frontier Oil case involved a planned merger between Frontier Oil Corporation and Holly
Corporation. Both Frontier and Holly were mid-sized petroleum refiners, with Frontier's market
covering the eastern Rocky Mountain area and Holly’s covering the Western Rocky Mountains.
Holly also owned pipelines that supported the transport of both crude and refined oil. The merger
terms were structured so that for each share of Holly common stock, Holly shareholders would
receive one share of Frontier and $11.11 in cash.

Prior to entering into a merger agreement, the parties’ negotiations focused on a potential lawsuit
against Frontier concerning oil fields located at Beverly Hills High School owned by Frontier's
subsidiary Wainoco, which allegedly were causing cancer in high school students. Holly was
aware of the potential for this matter to become a very expensive class action and the extent of
Frontier’s liability was an issue that continuously arose during the negotiations. A schedule to the
merger agreement specifically addressed this “threatened litigation™:

Wainoco Oil & Gas Company (“Wainoco”) owned an interest in an oil field from
1985 until early 1995 in the area where the Beverly Hills High School is located.
News articles in February 2003 indicated that the Brockovich and Masry law firm
were preparing a lawsuit involving that site. Wainoco sold its interest to Venoco,
Inc. by a Purchase and Sale Agreement dated February 9, 1995. Frontier has not
been contacted by anyone concerning a possible lawsuit, and does not have any
knowledge of any litigation being filed. For avoidance of doubt and only for the
limited purpose of the Agreement, Frontier agrees with, and for the sole benefit



of, Holly that this potential litigation will be considered as “threatened” (as such
term is used in Section 4.8 of the Agreement) and that the disclosure of the
existence of this “threatened” litigation herein is not an exception to Section 4.8,
4.9 or 4.13 of the Agreement and despite being known by Holly, will have no
effect with respect to, or have any limitation on, any rights of Holly pursuant to
the Agreement.”’

During the 14 weeks after execution of the merger agreement, two events occurred that
eventually led to the agreement’s cancellation. One was the filing of litigation regarding the
Beverly Hills oil field situation. The second was Lehman Brothers’ evaluation of Holly’s pipeline
assets, which showed that Holly had tremendously undervalued those assets (meaning that
Frontier had struck a very good deal).’® After these two events occurred, Holly contacted Frontier
to discuss the future of the merger, including changing the deal to an all cash deal. Frontier was
worried that Holly would attempt to legally back out of the merger. Consequently, during this call,
Frontier attempted to trick Holly into repudiating the merger agreement so that Frontier could
bring suit for wrongful repudiation. With the assistance of counsel, Frontier asked Holly, among
other things, whether Holly’s board was willing to do or support the signed deal under the existing
terms. When Holly replied no, Frontier alleged that Holly had repudiated the merger agreement.

Frontier filed an action in Delaware Chancery Court on August 20, 2003, arguing that (1) Holly
repudiated the merger agreement; (2) Holly breached the covenant of good faith and fair dealing
by using the Beverly Hills lawsuit as a pretext for cancelling the merger; and (3) Holly’s decision
not to proceed with closing entitled Frontier to the break-up fee contained in the agreement.>® On
August 21, Holly gave Frontier formal notice under the agreement that Holly was terminating the
agreement based on a breach of the merger agreement’'s MAE Clause warranty.

In response to Frontier’'s repudiation suit, Holly argued that (1) it did not repudiate the agreement,
but simply broached the subject of discussing exit options; and (2) the Beverly Hills lawsuit
breached Frontier’s representations and warranties, as it would reasonably be expected to have
an MAE on Frontier’s financial situation or profitability as a company.61 The court rejected Holly's
claim that it did not need to go forward with the merger because Frontier suffered a MAC,
concluding that Holly based its MAC claim on potential litigation which it knew about at the time of
drafting, yet failed to specifically provide for in the MAC Clause.®*

As part of its analysis, the court analyzed the parties’ subjective intent by referencing the forward-
looking language of the MAC Clause:

Except as set forth on Schedule 4.8 of the Frontier Disclosure Letter, there are
no actions, suits or proceedings pending against Frontier or any of its
Subsidiaries or, to Frontier's knowledge, threatened against Frontier or any of its
Subsidiaries, at law or in equity, or by any federal, state or foreign commission,
court, board, bureau, agency, or instrumentality, other than those that would not
have or reasonably be expected to have, individually or in aggregate, a
Frontier Material Adverse Effect.®

Holly argued that defense fees that Frontier would incur in defending the Beverly Hills litigation
constituted a MAE, however, the court concluded that the defense fees, while potentially large,
would only be a short term effect. In the court’s opinion, the forward looking language of the MAE
Clause was chosen by Frontier and Holly and indicative of their qualitative intent, and therefore,
the court could not only look at a limited one year period in evaluating a potential MAE.
Consequently, the defense costs, a short term problem, could not constitute an MAE under the
terms of this agreement.

The court also analyzed whether the potential impact of the Beverly Hills litigation qualified as an
MAE, however, it ultimately rejected the idea that the total potential liability for the suit should be
considered as a MAE because Holly failed to develop the merits of the case against Frontier and



the results of the litigation were no more than random speculation. Moreover, the court
concluded, the fact that the potential litigation was specifically mentioned in the disclosure
schedules to the merger agreement revealed Holly’s subjective knowledge of the issue and
demonstrated that had Holly wanted this potential litigation to qualify as an MAE, it would have
included it specifically in the MAE Clause.

Coming Full Circle: MAC Clauses as Paths Back To Negotiations

A review of MAC Clause activity in the last three years shows that, based on the new judicial
standards set forth in IBP and Frontier, parties are more reluctant to take on the risk and cost of
allowing a court to determine whether a MAC has occurred. As a result, the threat of calling a
MAC leads more to deal renegotiation than termination. Several examples are instructive.

When the purchase of Home Depot Supply by Bain Capital, the Carlyle Group, and Clayton,
Dubilier & Rice started to fall apart, the parties chose to renegotiate the deal when Home Depot
became afraid that the financiers would call a MAC and walk away from the deal.®* The banks
providing financing for the transaction—JP Morgan Chase, Merrill Lynch, and Lehman Brothers—
had threatened to walk away from the transaction due to the downward spiral of the credit and
housing markets, which negatively affected the seller's business. The MAC Clause in the
purchase agreement contained a carve-out for general economic conditions. Based on this carve-
out in the MAC Clause, the buyers would have had an uphill battle if they chose to go to court to
terminate due to the fact that it would be hard to prove that the decline was not a result of general
economic conditions.”®> The parties, however, renegotiated the terms of the transaction, and
Home Depot agreed to lower the original purchase price of $10.3 billion to $8.5 billion in order to
assure the deal went through.®

When Goldman Sachs and KKR walked away from its $8 billion buyout of Harman International
Industries in September 2007, the)/ immediately invested $400 million into Harman in order to
avoid a long, costly legal battle.®” Due to adverse changes in Harman’s business, KKR and
Goldman concluded that Harman'’s financial condition was unacceptable and invoked the deal's
MAC Clause.®® Harman disagreed, stating that no MAC had occurred. Although the break-up fee
in the merger agreement was only $225 million, KKR and Goldman apparently found it advisable
to pay more on the front end than to let a court decide their fate which would mean paying large
legal fees and potentially having the court order specific performance of their obligations under
the purchase agreement.®®

J.C. Flowers, Bank of America, JP Morgan Chase, and several other private equity firms signed
an agreement in April 2007 to buy student lender Sallie Mae for $25 billion, or $60 per share.”
When federal legislation significantly impacted subsidies to student loan lenders, Sallie Mae’s
stock price dropped dramatically.”* The buyers informed Sallie Mae that they believed Sallie Mae
had suffered a MAC as a result of the drop in stock price and sent a revised proposal to Sallie
Mae offering to pay $21 billion, or $50 a share.”

Sallie Mae responded by filing a lawsuit seeking $900 million in damages against J.C. Flowers
and its buyout partners in Delaware,” arguing that, because the MAC Clause specifically
excluded contemplated legislation similar to that which Congress subsequently approved, in order
to prove a MAC occurred, J.C. Flowers needed to demonstrate that the legislation passed was
“materially worse” than the proposed legislation Sallie Mae included in its public filings.”
Additionally, Sallie Mae argued that the definition of a MAC specifically excluded problems in the
credit market because it contained a carve-out for “general economic, business, regulatory,
political, or market conditions.””® J.C. Flowers argued that it only needed to demonstrate that the
passed legislation was “incrementally worse” than the proposed legislation that Sallie Mae
disclosed. Notably, the MAC Clause contained no materiality requirement, and stated that the
MAC exclusions did not include “changes in the Applicable Law relating specifically to the
education finance industry that are in the aggregate more adverse to the Company and its
subsidiaries, taken as a whole, than the legislative and budget proposals.”’® Trial was tentatively



set for July 2008 but Sallie Mae dropped its lawsuit in January in exchange for a $31 billion credit
line from a group of banks including Bank of America, JPMor%an Chase, Barclays, Deutsche
Bank, Credit Suisse, The Royal Bank of Scotland, and UBS.'" This replaced the $30 billion
interim financing that was part of the proposed merger.’®

Sallie Mae exploited the ambiguity in the MAC Clause by playing on J.C. Flowers’ fear of having a
court decide the ambiguities in the MAC Clause and, consequently, used the clause as leverage
to obtain much needed financing. The lack of clarity in the MAC Clause forced J.C. Flowers to
assess its hand, rather than simply rely on the language in the MAC Clause itself. The lack of a
materiality requirement made it very difficult to predict how a court would interpret events in the
context of the MAC Clause’s wording. Consequently, Sallie Mae was able to use this ambiguity to
force financing from J.C. Flowers’ buy-out partners.

Where It Lies: MAC Standards Today

Late last month, the Delaware Chancery Court issued its newest opinion addressing the
applicability of MAC clauses, reaffirming that it would still vigorously apply the subjective
standards set forth by IBP.

The case, Hexion Specialty Chemicals Inc. v. Hunstman Corp., involved chemical manufacturers
Huntsman and Hexion. In July 2007, Hexion entered into an agreement to acquire Huntsman for
$28 per share of Huntsman common stock.”® Hexion planned on funding the merger with debt
financing committed by Credit Suisse and Deutsche Bank.** The financing, however, was
contingent on the merged company being solvent.®> When Huntsman’s net debt dramatically
increased and its financial performance drastically decreased (for example, its EBITDA
decreased by 41 percent from its pre-signing forecast for 2008), Hexion determined that the
merged company would be insolvent based on a questionably obtained insolvency letter.

Hexion filed suit against Huntsman on June 16, 2008 in the Delaware Chancery Court, asking for
a ruling that it need not go forward with the proposed acquisition due to Huntsman'’s deteriorating
financial condition. Hexion asked the court to find that (1) Huntsman had suffered a MAC, and (2)
Hexion’s liability would be limited to the $325 million termination fee if it did not consummate the
transaction due to Huntsman’s insolvency.®*

Five days later, in response to Hexion’s suit, Huntsman went on the offensive, filing suit in Texas
against Hexion's parent, Apollo, as well as Apollo’s founders.*® Huntsman has requested $3
billion in damages for fraud and tortious interference under the theory that Apollo and Apollo’s
founders fraudulently induced Huntsman to sign the merger agreement with Hexion and break a
$9.6 billion dollar deal to be acquired by Dutch company Basell Holdings NV so that Apollo would
not have stiffer competition from its Dutch competitor.84

In Hexion’s Delaware suit, the court granted a motion by Hexion for an expedited proceeding,
leading to a six-day trial. One of the first issues the court addressed was how it should interpret
certain carve-outs in the context of the broader MAE Clause. The agreement’s MAE Clause
provided that Hexion’s obligation to close was conditioned on the absence of “any event, change,
effect or development that has had or is reasonably expected to have, individually or in the
aggregate,” an MAE. The agreement defined an MAE as:

... [Alny occurrence, condition, change, event or effect that is materially adverse
to the financial condition, business, or results of operations of the Company and
its Subsidiaries, taken as a whole; provided, however, that in no event shall any
of the following constitute a Company Material Adverse Effect: (A) any
occurrence, condition, change, event or effect resulting from or relating to
changes in general economic or financial market conditions, except in the event,
and only to the extent, that such occurrence, condition, change, event or effect
has had a disproportionate effect on the Company and its Subsidiaries, taken as



a whole, as compared to other Persons engaged in the chemical industry; (B)
any occurrence, condition, change, event or effect that affects the chemical
industry generally (including changes in commaodity prices, general market prices
and regulatory changes affecting the chemical industry generally) except in the
event, and only to the extent, that such occurrence, condition, change, event or
effect has had a disproportionate effect on the Company and its Subsidiaries,
taken as a whole, as compared to other Persons engaged in the chemical
industry . . ..

The MAE Clause therefore contained a carve-out for changes in the industry as a whole. Hexion
argued that the relevant standard to apply was to compare Huntsman’s performance since the
signing of the merger agreement, and its expected future performance, to the rest of the chemical
manufacturing industry. Huntsman argued that there was no need to look at the industry as a
whole unless the court first determined that Huntsman had indeed suffered an MAE. The court
agreed with Huntsman, finding that the carve-out applied only once the court found an MAE had
actually occurred. Once an MAE was established, then, the court said, the event may be
compared for proportionality to changes in the industry to see whether the MAE should be carved
out.

The court then turned to whether a MAE had occurred. Reiterating IBP, the court stated that “For
purposes of whether an MAE has occurred, changes in corporate fortune must be examined in
the context in which the parties were transacting.”® Deciding that Hexion was a long-term
acquirer without near-term expectations or needs, the court clarified that in this circumstance, in
order for the decline to constitute a MAE, the decline must be expected to last well into the future.

The court then looked to what the proper benchmark was for examining whether the changes in
the business operation post-signing constituted an MAE, ultimately deciding that EBITDA
changes were the correct measure for examining MAEs based on operational results of a
business. Looking at the fall in projections, the court found that the projection decline, although
sizable, could not be a basis for an MAE because representations with respect to Huntsman’s
projections and forecasts were specifically disclaimed and because the parties failed to include
prospects in the MAE Clause. As a result, there was no representation or warranty with respect to
Huntsman'’s forecasts.

Rather, the court analyzed the financial results with the results for the same period the previous
year. Looking at the quarter-by-quarter comparison along with a trailing-twelve-month
comparison, the court decided that the changes (which ranged from a three to seven percent
decrease) were not MAEs. The court also concluded that many of the problems in certain
Huntsman divisions were expected to be short term due to the cyclical nature of the industry, and
consequently, in this context, did not have a MAE.

The court found that Hexion had knowingly and intentionally breached its obligations under the
merger agreement by failing to use its best efforts to close the transaction, and ordered Hexion to
fulfill all of its covenants and obligations under the merger agreement, except for its obligation to
close. The court limited its ruling because while the agreement did contain a specific performance
provision, the awkwardness of the drafting appeared to exclude the obligation to close from the
provision. The court went on to say that after specifically performing its obligations under the
merger agreement (besides closing), the parties and financiers would need to revisit the solvency
issue at which point Hexion must determine if it had indeed used its best efforts to close. If
Hexion simply chose to close the transaction, this issue would be moot. If not, the solvency issue
would be ripe and the court would revisit that problem, but the court declined to cap potential
damages at the amount of the termination fee, and instead stated it would consider the issue
without a damages cap to the extent that the damages related to Hexion's knowing and
intentional breach of the agreement.



Conclusion

MAC Clause analysis has taken a long, twisting journey. While the type of language included in
MAC Clauses has not changed to a great degree, the manner in which it is reviewed by courts
has altered significantly. Once viewed under the objective prism of a reasonable buyer, analysis
of the MAC Clause has evolved into a deep dive into parties’ negotiations, diligence, knowledge
and intent. As a result, careful and strategic documenting of a transaction and its MAC Clause
provision remain central to avoiding disputes and to each party achieving its goals and objectives.

Mr. Bricker is a partner in Jenner & Block’s litigation department and a member of the Firm’'s
Litigation Executive and Strategy Committee. Ms. Beemer is a former associate of Jenner &
Block. She is currently completing a judicial clerkship in Chicago. Ms. Newman is an associate in
Jenner & Block’s litigation department.
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