International Finance Law

INTERNATIONAL FINANCE LAW

Explain the role and function of each of the parties and documentation involved in
setting up a transaction for the construction of a large £500 million hotel tower in
Shanghai Pudon (the Glasgow Hyatt) on the basis of a series of different finance

structures:

1. International syndicated loan over 20 years at 5% with lead bank and 10

syndicate banks

2. A long 20 year bond issue fixed 5% with 500 bonds of £1 million each

(autostrade)

3. 10 year MTN programme rolling over twice with 1000 notes of £500,000 each

4. 5 year euro note programme rolling over 4 times with 5000 notes of £100,000

each

5. MOF with MTN programme up to £40C million (1000 notes of £400,000 each)
and commercial papers programme up to £100 million (3, 6 and 9 paper tranches
of £1 million each) and supporting credit line provided total borrowing does not

exceed £500 million

6. £500 million project finance using both a £400 million syndicated for land
purchase and construction purposes and £1 00 million note issue for fitting out

7. Securitization of 1000 separate market plots purchase by nominees over
period of 3 years for land purchase purposes with SPV purchase for £100 million

but with nominees having only paid £50,000 on dCh underlying plot

8. Series of currency and interest rate swaps, futures and options to protect

against currency and interest rare risk during construction period.

g a walker
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international Finance Law

WORKSHOP EXCERCISE
LEGAL ASPECTS OF INTERNATIONAL FINANCE
1. LMA STANDARD TERM FACILITY AND PARTY LIABILITY

S el 5 S,
A @@ywcialising in ¢fude oil transportationywishes to purchase a number of new
<ve_s_§“els r its fleet, Part of the funds will also be used for general working capital purposes. The company is
ooking to borrow($60m Gver 10 years, (to be allocated with<§50m to fleet expansion and($10m to working €7 -~ ~=

capital). The company has previously obtained funds through local Greek banks or other financial groups

although it now wishes to use the London markets to try to obtain the best rates available. = 5o c‘; S 3asle
o o e,

TN o S b

The company approacheg Morgan Bank™hich is the subsidiary of a major US investment house operating in
ondon;Morgan Bank recommiends that the company consider borrowing under aSyndicated euro-dollar ?ac:rilty )

in light of the gpecialised riafure of the funding required and the possible dack ofinvestor interﬁes&in the Eurobond

markets in light of recent losses suffered in the shipping industry as a result of the global financial crisis.

- 2 v ; anﬂb\ Y >
The company issues Morgan Bank with an apprapnate@ﬂé@ Morgan Bank approaches_four other
banks operating out of London and invites them to join the lending group, A basic term sheet is agreed with the

company providing the information necessary for the information meuforandum which Morgan Bank sends to
the other lenders. A draft syndicated facilit@eme_ﬁps prepared using the KMA “standard single currenc

agreement.

i Due to a(clerical erfory Morgan Bank’s standard(liabifity disclaimers are not incorporated into either the

information miemorandum or the final facility agreeprent. These include afo duty clauser-a @0 w;ﬁnnation—oﬁ‘
deguracy clfuse, an ¢wn crédit assessment clausg; adio gducement claﬁan 0 uty clause.
provisiony’ would also have included an exefusion of liability for a innocent, negligent an udulent

' misrepregentation, ¢riminal [iability’ andstatutory dufy 3 FWell as &full indemnity plause in Morgan Bank's

favour jh the event of any cgst or losses grising as a result of any of the foregoing. > O IGR&pm— THT
> o Ly AN &'.‘n_‘.._'; =
The fheility Ggreentent is duly signgd and the shipping company draws down ﬂlwnhin the initial
threg*month commitment period. Unfortunately, %& ‘con%utmns are ai?ﬁ;culjl in light of tie continued global
recelsion. One of the company”’s crude ail tankers is also involved with @ﬂ;f}h another ship off the g
alifornian coast and the YJS government is dhreatening to swethe company for the commercial #nd ot
o o q : AP
@' ironmental daniage-adt/clean-up costs-iqvolved. The information memorandum had expressly stated that the
v | company’s existing fleet,Of ships wasall seawoithy and th@iﬂgﬁ;j Was imminent although it was quickl* ™
reivealed following the/cllision that the ship concerned had been in a previous collision and was not in a
cpndition to carry major ojl loads.

r=o

Cf7 oS Ciar T =t e Phos MG g
PSS he company sybsequently( defaults on its nexw and each of the syndicate member banks

85> ~»p Mecome very coficerned wiith the shipping company’s continued abilify to pay and solvency. Morgan Banlz ‘Il’as
dlready transfetred its &€nding commMitments dnder the §c1;|; to Singapore Bank. < - ~2>w s =n - g T&r A
- gep = G ToGLS (KRS VN

5 30m| =R p SN L) G T~ & e
our law flrm is asked to fdvise dn the following with reference to specific clauses within the standard LMA o p.op |
0.5

Lot documentation used: =
PO PR W -0 3 [T T, 5 50 ~ ) S EfmAnD S0 X N g2 o

(1) [ Explain the nature df the lidbility of each of the origingsynglcate members ¢ provide funds under the
D e, AR A Jee? ey,

facility during the inltial colymitment period. £~ ™

= : 1!1{)., "L" AN, =" Y s
S -3(?) &) )‘gglé‘ln? the legal._e‘f"fec 0 transfer of Mterest by Morgan Bank to Singapore Bank. r:?vg—?;-?s_ ol

! E«fl,_) o> \ > —-— AT
| Loyees % }%‘5 3 Vi T R S - S agihay e -
5 (, il ) 3) %utline any p%tential Rg ds g Ela§1£§ty Eder whiggg{orﬁaﬁﬁac a‘nﬁ!o?SinEapore ank rn:ax. Beg_ued.
I N s < ) =M .3 D OS> wY M2 ez Z

s in the final

N om vl \ Explain the effect of thé(failure t0) include Morgan Bank’s standard disclai
- . R S O qIasa~— PR e e

! g~ o= documentation agreed. &~

5) Explain the extent to which the&disclaimers imay otherwise have protected Morgan Bank if they had
been duly incorporated. @ X Ta F aoS i D - Sua R BXAASen (DD

HD DA S - & Az *
L 3> (6) Outline any potentl_ilql:u}b_g{ty ot“ the(agent b der the facility. R i~ p-51 ‘ S <

e Tt %.J
=3 * = e Lo 2 e e ' 57
2@ - “ghidents may wish to refer to tie decision in Re Colocotronis Fonlar Sczuritias Litization 420 F Supp 998 (Sdny 1976).




International Finance Law

WORKSHOP EXCERCISE G LS SIS S D,
LEGAL ASPECTS OF INTERNATIONAL FINANCE (U P2t 7o =
2. EUROBOND ISSUE AND PARTY LIABILITY (7' St —owos

A large US hotel group specialising in corporate and luxury bespoke holiday facilities wishes to construct a new

120 tower ion Shanghai. The first forty nine floors will be used for of%z_ce rental purposes and the rest for the

hotel with the reception on the 50th floor. The hotel is to be called (Shanghai 50°. The company is looking to
borrow$110m over 20 years (with $100m for construction purposes and the rest for working capital)). The
company has previously obtained funds through east coast US banks or other financial groups although it now
wishes to use the London markets to try to obtain the best rates available.

hich advises that the cheapest facilities would be availab ough a
Multiple Option Funding Facili h a combination of a medium term note programn® (MTNP) &
shorter comimercial paper ahd a §Wing HiMe CUFTENTY Conversion facility, Merrill Bank recommends Trying to
in $100m under the MTNP facilify'and $10m thr: mmercial r for working capital

ity $10m ough co pape or g capital purposes. :

S.Am-"- ot B = S E Ao QA MRS v D f-:auJ..
= Ao TS
After it obtains its mandate, Merrill Bank approaches@; other investment firms in London to to act as co-
managers and co-dealers under the programme agreement. Merrill Bank prepares the(@raft offering ciroular with
/  aGQubscription @8reement) a (fustée agreemert-and a(fiscal agency agreement) The notes and paper are to be
issued in an electronic form with no global note or paper.

PS>0 “ooTuieD o “RLANY | =ca o g "
Merrill Bank decides to place its allocation of the bonds and paper with one of theZinvestment trusts managed on
behalf of a wealthy Asian country as part of its@Global Sovereign Wealth portfoli ich is looking for a high
safe re e sales department of Merrill B had a-continbing relationship with the trust for a
v — e ‘S‘!’ﬁ%ﬂh

number of years with the trust purchasing a large number of securities tﬁmu’gﬁ them. 2 ¥ e e s roT
Q\'—vw— A e \Sae e A P

Merrill Bank’s standard I:ab!hty disclaimers are duly incorporated into the standard documentation used. These

include 3 : of accuracy clause, aq_owii_cretit SsesSIenD clause, a no Sl

R0 { ary- duty clause. The provisions include an exclusron of liability for all
infocent, negligent and fraudiifent lsrepresentation, Griminal liability)and duty asywell as a full

emnity clause ¥ Me Bank’s favour in the event of any cost or losses arlsmg as a result of any of the
foregoing. Vo v £ A0 Qo 2 Lie
12 SV

The notes and bénds are duly(issued and the hotel g}o:;?)receives the@_@sued on closing.
Unfortunately, trading conditions are difficult in light of the continued global recession. One of the group’s other
hotels also suffgrs damage as a result of (ﬂﬁ'nTF__c:a_Mg)F lorida and the US government is threatening to sue the
parent company for faulty construction by failing to incorporate necessary safety measures. The offering circular
had expressly stated that the group’s hotel portfolio were all build to the highest of standards although it had
become cleagr immediately following the hurricane in Florida that man@g{tgad been taken nstruction
for money/savings purposes. The parent company subsequently defaults on ifs next interest payment and the
investment trust managers acting on behalf of the trust become very concerned with the group’s continued ability

Qutline the main documents that would have been signed to allow the shlppmg company to Obtall'l,}}fs_ o G S~

<
initial $100m. P ¢ LmraS y Ko ”‘f_:“"‘,‘;;':;{’?,\ 'iI?LJ‘:-?.f% = S o
| ™) Ml NN

eI o nane I P, R DA
. Explalﬁhe main heads of Hability%?lder wﬁfc'ﬂ the Iead bank may be sued in the event that the parent
N v owged ?qn]pang or hotel group fa&to make paymenti_ under either the notes or commercial papery. (« 8'@\\9&\ v.—~3

-‘-‘-‘ e Jl%{ A =D T g aﬂn ?n?é_}‘
A 3\r|se orf_he main defences tht s may be avaiiagléﬁ:\y errill Bank against the mvestme tru,qtl
(ot D PASTU>S) =y pe oD s ﬂ:“l ( ™ WL N
™ AL e n

4 Explain the effect of the main disclaimers incorporated into the final documentation.
U~ bv(/)'k __.,-g — O VD T \"\! VDY D A
R 2 i = e ¥ 3.
il des: /7 “*"Confirm the extent to which either m@k@@\w be under any separate }ﬁ%it}i g™y
-t &= 4o following default on the bonds or paper. o B2 g m‘,\_ deas
CRetc~ L 3D DT, Ty ) L S O T

v v Students may wish to refer to the decision in JP Morgan Chase Bank v Springwell Navigation Corporation [2008]

- EWHC 2848 (Comm). Cilhae =D\
D -Ilﬁ_lp“"-ﬂw
e M e EXe & ctans

Al A e e = fAs (XD AR Sy



LMA Standard Term Facility and Party Liability Tutorial Exercise

Purpose examine application loan and bond rules

LAIF TUTORIAL EXCERCISE 1.
2. Focus contractual provisions and standard docs
3. Prepare for examination and professional office work
4. Professional practice full of error and mistake
5. Begin to develop professional judgement and approach
1. LMA STANDARD TERM FACILITY AND PARTY LIABILITY TUTORIAL EXCERCISE
,-——""__'___"""\
1. ( sYNDICATE RELATIONS )
1. Outli ANz,
2. Refer t terms ‘LMA party [()T
3. Distinguish gene inciples Wood [4] and Walker [5]

4. Refer @@yﬂdm&m members

5. Additional LMA provisions
2. < TRANSFER COMMITMENTS
1. Distinguish 5 key possible forms of transfer { 5~ )

2, Refe@;«- S 2l

3. Misrepresentation (a) Worthiness and possibly () Litigation )

Common Law and MA 1967

4. Question Innocent, Negligent or Fraudulent and Distinguis



LMA Standard Term Facility and Party Liability Tutorial Exercise

5. Explain proceed all possibly heads of claim. But subject to controls abusive litigation and case
management.
4. ( FAILURE INCORPORAT
1. Limitation and disclaimer clause legal and enforceable [case law footnote (55)]
2, Subject to strict construction (a) Express inclusion
{b) Strict construction
(c) Contra Proferentem
3. But of no effect in this case.
4. Not possible to imply.
5 Question possible liability for failure
5. FFECT DISCLAIMERS
1. No Duty Clauses full effect.
2. Exclusions no effect Fraud, Criminal Liability and Statutory Duty
3. Indemnity effective but question ‘reasonableness’ test UCTA incorporated MA 1967
4. Refer UCTA and MA. And EU Regulations [retail only]
5 .
6. AGENCY AND TRUSTEE LIABILITY
1. Summarise role and function Agent Bank. No liability.

2. Summarise role and function Trustee. No liability.
[Dist paying agent and fiscal payment agent.]

LAIF TUTORIAL EXCERCISE

2. EUROBOND ISSUE AND PARTY LIABILITY
1. DOCUMENTATION EUROBOND [8] AND MOFF [MTNF] AND [CP]
HEADS OF LIABILITY SPRINGWELL

Reco instruct lawyer to read all disclaimers and exclusions to remove any poss challenge conflict of interest.

3. ( DEFE!EES ) [qu Estoppell] Suisse Atlantique
IFE v Goldman Sachs  Springwell
4, @wn DISCLAIMERS Deepak
Peekay
5. GENT m‘rj &y vt~ L’Estrange Interfoto
Lowe v Lombank
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INTERNATIONAL FINANCE LAW
) IS ounrZ
FINANCE LAW DRAFTING EXERCISE 2011-2012

Your law firm has been instructed to act by the( fead E’é’r?‘K‘(Chase Asia) in connection with the
preparation of the financial documentation for the construction of @H’&ﬁd office tower)in the
Pudong District of Shanghai. The objective is to construct a third building to be known as the ‘Uower
@’to sit with the existingCPark Hydf andCGrand Hyatt™ beside the new International Financial
ehitre (IFC). The development has been designed by a leading firm of international architects based

in @dinburgh: iEAi With construction being headed by a major Hong Kong fim (HKC).

Subcontractors and suppliers will be used from around the world.

The lead bank will establish(a s 1--§y'n'“ icate vide funds to the construction company and its

principal subsidiaries. The provisional figures provide for the fundin, o@quigition of Uﬁﬁ(}ﬂ})
; v : = :
Construction costs of U , internakfitting-out of $10m operating costs for the Tirst
T Teserve. The total is US$200m. You are asked fo advise on the main finance

year an )
options available and to prepare the initial draft Term Sheet for the deal.

The following additional points are drawn to your attention during the initial negotiations with the

construction company:

(a) HKC is looking for { combinati facilities with separate arrangements for each of the
respective phases of land acquisition, construction, fitting-out, initial operating costs and

Ut Srdl o - P& po—

L P—O (N RN oD

(e T e immmand D i~ 2o Soa(X

(b) Some of the filnds may either be sourced through the@g%ba@hd capital or securities

markets using syndicated loan or transferable liong, note or paper facilities;
Eladgecs TemdadNT

st ¥
(¢) Repayment of all of the facilities is to be achieved on € “non-recourse’ basis from the income
4v - generated fromThe hotel revenues and commercial letting receipts;
(& =S =T

on prd %‘:&f Lo —— s
(d) The funds are to provided in(US dollars glthough HKC wants the option t@em into -FTENL
Hong Kong dollars in the event of the costs of borrowing US dollars rising as a result of a (3esin
further downgrade in the credit standing of the US Government;
: Supens Lowe (<
(e) As the subcontractors and suppliers will be based in a fumber of other jurisdictions, HKC
needs to be able to draw funds down either in the principal currencies (U S dollars or Hong

Kong dollars) or in @ L

(f) In the event that the principal currency is converted from US dollars to Hong Kong dollars.
HKC asks if it can benefit from the cheaper éxed rate f_ﬁ-n§s gvailable in Hong Kong dollars in

Gl o=IROD (e~

reserves;

) e 2an

Hong Kong;

(g) HKC is still trying to complete ) _commercial building project in Kowloon in Hong
Kong although delays have arisen 1 ing-off by the purchaser, who alleges that some work

is/faulty and while there has be no formal dispute @gﬁeﬁm%this

may follow soon{ " = «Lsec=csway




Finance Law Drafting Exercise

(b) Chase Asia is concerned about including references in the proposed Information
Memorandum or Prospectus, to be sent to the other syndicate members; that the project work
will be completed to the @of stanmc has always worked to the highest of
standards and no disputes or litigation exist with regard t@gﬁ;\g@w}lem apart
from with regard to the Kowloon project referred to on paragraph (gJabove; Co— o

t x.—f_s/.b- SEON AL ™
(i) Chase Asia wishes to ensure that it incurs nq liability To the @dicate ﬁ%‘sjn the

event of HKC failing to complete the construction properly or any subsequent disputes arising

with the Hyatt Hotel Group who will purchase the tower on completion. '

) D N o

G) The@rat'ﬂ{ costs and reserves facility"should be available on short notice and on a rolling
basis. 29— SCAIreA T

A separate department within Chase Asia’s Hong Kong office will act as the Agent Bank for the
distribution of funds and collection of payments following completion.

Your draft Term Sheet should include express provisions dealing with each of the following:

L .
(a) Standard Financial Ternis; Opligations (Conditions Precedent, Representations and Warranties

and Covenants) and Defaults;

vk
(b) Differen@htiy to be provided in this case;

Seoras

@
(c) Altemativ@;cnc/wpu;gfl-s; =,

(d)(Separate currency and(interest rate conv@ mechanisms;

mf—.’%‘ﬂgmm
(e) A provision (in outline) concerning the auality of the work to be carried out and the position

of HKC with regard to outstanding works elsewhere;

® l;prc)pri@des (in outline) for Chase Asia @dm@

(2) \Appropriate indemnities (in outline) for Chase Asia a{iead bank; —

&
(h) Any(Separate collateral, guarantees or other credit support arrangements that Chase Asia may
require; p <

(i) Outline the{éain accounts that will be entered into and any rights that Chase Asia may have in

relation to these;

(i) Outline the@flfihﬁt will be entered into.

Your draft Term Sheet should be prepared in the form of a sample draft to be provided in class and be
submitted in Arial 10 font on the due date. Candidates may wish to include draft clauses either in the
term Sheet or in an appendix although this is not necessary provide that all of the relevant provisions
are summarised or referred to. No maximum or minimum word length is set

You may use all course materials provided on the Moodle as well as all of the relevant sections on the
PLC online documentation system. Any enquiries should be referred to the course lecturer.
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