




Estoppel & Basis Clauses

Estoppel between banker and customer
[403]
With regard to estoppel and the general nature of the relationship between a bank and its customer, while the bank is obliged to honour the customer's cheques immediately on presentation (provided sufficient funds or credit are available for that purpose),1 the customer must exercise care in issuing and preparing cheques so that the bank is not misled by the payment mandate or instruction given. The customer must also notify the bank of any forgeries as soon as he becomes aware of them2. If loss is suffered, this will be borne by the customer3 whether the action is based on estoppel or not4. Reciprocal payment and care obligations are accordingly created although the customer is only required not to facilitate forgery which may cause the bank loss and to report forgeries once they have come to the customer’s attention. Subsequent cases have re-examined estoppel with regard to misrepresentation and the enforceability of express contractual terms especially in sales and advisory relationships. These decisions have confirmed the difficulty in establishing misrepresentation and reliance and the need for certainty in contractual validity and commercial certainty5. The issue of estoppel by representation or convention was raised in a clarificatory ruling by Northern Rock Asset Management (NRAM) to determine whether certain ‘Together’ mortgages imported the protections available under s 77A of the Consumer Credit Act (as introduced under the Consumer Credit Act 2006)6. Parties cannot, however, use contractual clauses to avoid challenges of fact (referred to as ‘basis clauses’) only to avoid application of a reasonableness assessment under the UCTA.7    
#FootnoteB
1	See Spencer Bower (3rd edn), para 63 and Spencer Bower (4th edn), para III.4.8 and IX.6.1. see also and D[23]. For early discussion of the nature of the estoppel which arises, see Ogilvie v West Australian Mortgage and Agency Corpn Ltd [1896] AC 257, PC; and Fung Kai Sun v Chan Fui Hing [1951] AC 489, PC.
2	See London Joint Stock Bank Ltd v Macmillan [1918] AC 777, HL which concerned the duty of the customer to refrain from drawing cheques or other payment orders in a manner likely to facilitate forgery; and Greenwood v Martins Bank Ltd [1933] AC 51, HL which confirmed the duty of the customer to inform the bank of any forged payment as soon as he became aware of it. But see also Tai Hing Cotton Mill Ltd v Liu Chong Hing Bank Ltd [1986] AC 80, [1985] 2 All ER 947, PC in which the existence of any wider duty of care was rejected. See para [404] below; and C [48] and C [385] and D [23] and D [282]. The duty of care owed by a customer to a bank in respect of forged payments only arises where the customer has actual as opposed to constructive knowledge of the forgery. See Price Meats Ltd v Barclays Bank plc (2000) Times, 19 January.
3	See London Joint Stock Bank v Macmillan and Arthur [1918] AC 777, HL per Lord Finlay at 789, 793 and 794, Lord Haldane at 814–816, Lord Shaw at 824–825 and Lord Parmoor at 830.
4	See, for example, Swan v North British Australasian Co (1863) 2 H & C 175, Ex Ch in which Cockburn CJ expressed the view that the law permits the customer's negligence to be set up as a defence for the purpose of avoiding circuity of action which opinion was supported by Lord Haldane in Macmillan at 818. Spencer Bower argues that it is simpler and sounder to treat the customer's negligence as a representation that his mandate is in order and that it may be safely acted upon by the bank following which the customer will be estopped from complaining that the bank acted upon the mandate. This approach is also supported by remarks made by Lord Finlay at 793, Lord Haldane at 817 and Lord Parmoor at 830. See Spencer Bower (3rd edn), para 63; and Spencer Bower (4th edn), para III.5.2. Estoppel may not, however, be available against a statute nor can it prevent a trustee in bankruptcy from carrying out its statutory duties to realise a bankrupt's assets. See Smith v Lock (a bankrupt) [1998] BPIR 786.
5	The Appeal Court has held that parties are estopped by contract from asserting that facts are not true where they have already agreed that a particular state of affairs will form the basis for their relations. Peekay Intermark Ltd v Australia and New Zealand Banking Group Ltd [2006] EWCA Civ 386 (06 April 2006). Gloster J upheld the enforceability of contractual disclaimers and refused to imply a duty to advice in in JP Morgan Chase Bank v Springwell Navigation Corporation [2008] EWHC 1186 (Comm). Gloster J supported the doctrine of contractual estoppel as set out by Moore-Bick LJ in Peekay. Permission to appeal was refused in JP Morgan Chase Bank v Springwell Navigation Corp [2009] EWHC 282 (Comm) (20 February 2009). The appeal was dismissed by the Court of Appeal in JP Morgan Chase Bank v Springwell Navigation Corpn [2010] EWCA Civ 1221, [2010] 2 CLC 705, [2010] All ER (D) 08 (Nov). See also Trident Turboprop (Dublin) Ltd v First Flight Couriers Ltd [2008] EWHC 1686 (Comm) (17 July 2008). Contractual estoppel was upheld by in Titan Steel Wheels Ltd v The Royal Bank of Scotland Plc [2010] EWHC 211 (Comm) (11 February 2010). David Steel J held that the claimants were contractually estopped from arguing that the matters set out in the documents were not true or, in the alternative, that this created an evidential basis that negated the coming into existence of any duty of care. In Raiffeisen Zentralbank Osterreich AG v The Royal Bank of Scotland plc [2010] EWHC 1392 (Comm) (11 June 2010), RBS was held not to have made any implied misrepresentation which had induced RZB to enter into an Enron related loan syndicate. No misrepresentations had been made and, even if they had been, they were not false. Clarke J further ruled that RZB was contractually estopped from advancing its claim on the basis of provisions in the syndication documentation, including the Information Memorandum, Confidentiality Agreement and other papers. A similar approach was followed by Mr Justice Flaux in Barclays Bank plc v Svizera Holdings BV and Maneech Pharmaceuticals Ltd [2014] EWHC 1020 (Comm), [2015] 1 All ER (Comm) 788, [2014] All ER (D) 65 (Apr) with reference inter alia to Peekay and Springwell, paras 58–62.
6	Mr Justice Burton concluded at first instance that the rights and remedies available under section 77A had been imported into the contractual documentation and that NRAM had been estoppel by convention or representation from denying reliance. He declined to rule on the issue of promissory estoppel. NRAM plc v McAdam [2014] EWHC 4174 (Comm), [2015] 2 All ER 340, [2015] 1 All ER (Comm) 1239. The decision was reversed on appeal with the Court of Appeal rejecting the existence of any contractual estoppel, estoppel by convention or estoppel by representation. See NRAM plc v McAdam [2015] EWCA Civ 751 (23 July 2015), para 56.
7	The use of a basis clause was upheld in Peekay with such provisions not being subject to determination under reasonableness under the UCTA following JP Morgan v Springwell. This was confirmed in Barclays Bank v Svizera Holdings BV [2015] 1 All ER (Comm) 788. Legatt J nevertheless questioned the use of basis clauses to avoid the UCTA in First Tower Trustees Ltd v CDS (Superst\ores International) Ltd [2018] EWCA Civ 1396 which concerned the lease of warehouse bays contaminated with asbestos. Legatt J stated that, ‘whenever a contracting party relies on the principle of contractual estoppel to argue that, by reason of a contract term, the other party to the contract is prevented from asserting a fact which is necessary to establish liability for a pre-contractual misrepresentation, the term falls within section 3 of the Misrepresentation Act 1967. Such a term is therefore of no effect except in so far as it satisfies the requirement of reasonableness as stated in section 11 of UCTA.’ The Court of Appeal upheld the decision at first instance and confirmed that the non-reliance clause was an exclusion clause in this case as liability for misrepresentation would have arisen under the Misrepresentation Act except for the application of the clause. Contrast Premium Credit Limited v Primary Care Management Solutions Ltd [2018] EWHC 3083 in which contractual estoppel was approved obiter at paras 50-55. Generous exclusion clauses have been held to be reasonable where there has been inter alia equal bargaining power and a clear understanding of the allocation of risk. Goodlife Foods Ltd v Hall Fire Protection Ltd [2018] EWCA Civ 1371; Motortrak Ltd v FCA Australia Pty Ltd [2018] EWHC 990 (Comm); and Interactive E-solutions JLT v O3b Africa Ltd [2018] EWCA Civ 62.    
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