BOND LAW SLIDE 1
INTRODUCTION AND OUTLINE STRUCTURE

1. LOANS AND BONDS Historical Development
Nature and Function

2. STRUCTURES, PARTIES AND DOCUMENTATION
3. ISSUE PROCEDURE
4. SPECIAL ISSUES AND TERMS

5. COMMENT AND CONCLUSIONS
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SLIDE 2
1. LOANS AND BONDS

General Differences (1) Transferability

(2) Character of investors
(3) Number and anonymity of investors
(4) Issue mechanics

1) ISSUE AND SALE FORMALITY

(2) DOCUMENTATIOSN COMPLEXITY

(3) TRANSFERABILITY

4 CREDIT CONTROL

(5) DEFAULT AND RECOVERY

T

1. LOANS AND BONDS SLIDE 3
(1) ISSUE AND SALE FORMALITY

(1) LOANS Simple

(2) BONDS Complex
(2 DOCUMENTATION COMPLEXITY

(1) LOANS Single Agreement

(2) BONDS Muitiple Documentation
3 TRANSFERABILITY

(1) LOANS Limited

(2) BONDS Inherently Negotiable

(L] CREDIT CONTROL

(1) LOANS Significant
(2) BONDS Limited

(5) DEFAULT AND RECOVERY
(1) LOANS Credit Risk
(2) BONDS Sell-onsss
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OPERATIONAL DIFFERENCES
“) Disclosure requirements No exemption
@) Documentation More complex
) Advance of funds Single advance
4) Currency conversion Impracticable
(5) Interest Fixed of floating (notes)

6) Repayment Limited flexibility
@ v Y prepay E d (selective)
) Margin protections

No increased costs

BondLax

SLIDES
OPERATIONAL DIFFERENCES
9) Pay and Equality Coup and no pro rata
(10) Warranties Subscription agreement
(11) Covenants Limited
(12) Events of Default Less strict / grace periods
(13) Modifications t unk ing!
(14) Transfer Fully negotiable
(18) Prescription 1 llati
(16) Governing Law Standard
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2. STRUCTURE, PARTIES AND DOCUMENTATION

1. STRUCTURE

Marketing and distributi thod

“ Private Pl ts Selective pl

(2) Preliminary Prospectus Offerings

3 Impact Day Offerings Public advertisement
2. PARTIES

Bond transaction participants:

()] Managers 3 to 12 to arrange issue
(2) Underwriters Large group underwrite

3) Selling Group Professional dealers
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2. STRUCTURES, PARTIES AND DOCUMENTATION

3. Documentation

3. Iss

Neg

UE PROCEDURES

otiation procedures

SLIDE 8

) Lead Manager Documentation preparation
(1) Prospectus of Offering Ci Issue inf (] @ ‘Launch Date’ Send § . 1t poC
(2) Subscription Agreement Managers and issuer 3) M g and Agree p and price
(3) Underwriting Ag t L s and Und @) Managers and Issuers  Sign subscription agreement
(4) Selling Agreements Managers/selling group (5) Final Prosp Desp a4
(6) Managers Agreement Lead Manager ©) Selling Group Agree amounts sell
(8) Trvat Doed Tivstes and lesuer (7)  TrustDeed/FA Signed with Issuer
(7) Fiscal Agency Agreement Issuer and Agent ®@) Stock Exchange Listing confirmed
(8); Global:Bond Dafinitive bonds (9  ‘Closing’ Deliver docs and global bond
(10) Definitive bonds Issued to custodian
Bordloe BeadLow
4. SPECIAL ISSUES AND TERMS SLIDE 5.  TERMS OF BONDS SLIDE 10
(1) Face of Bond Promise to pay bearer
1. STABILISATION Managers authorised to stabilise
(2) Fiscal Agency Agr Exp i P i
2. LISTING Access and price but comply listing rules 3) Form and Transfer Bearer form and pass by delivery
3. NEGOTIABILITY OF BONDS Perfect title (4 Covenants Rare unless trustee to i
Goodwin v Robarts (1876) 1 App Cas 476, Russian govt scrip issue negotisble (8) Pari Passu Clause Unsecured and rank pari passu
Picker v London and County Co (1887) 18 QBD 515, Prussian bonds
Edeletoln v [1902] 2 KB 144, Bingham J Im‘“. ool ROV LW (6) Negative Pledge Limit to comparable securities
Bechuanaland Exploration Co v London Trading Bank[1898] 2 QB 658
London Joint Stock Bank v Simmons [1892] AC 201, Lord Macnaghten @ information Annual accounts and listing
(8) Interest (a) Fixed Rate in arvears d date
4. GOVERNING LAW OF NEGOTIABILITY Chattels
Lioyds Bank v Chartered Bank of India[1929] | KB 40, GA, place of (b) Floating Reference agent fix rate
negotiation or delivery (c) Zero Coupon Deep Discount (30% par)
5. CLEARING SYSTEMS (d) Swaps Possible interest rate swap
Bond L
TERMS OF BONDS SLIDE 11 e
(9) Redemption (1) Bullet Single instalment 5. COMMENT AND CONCLUSIONS SLIDE 12
(2) 1 Fixed periodi
(3) Purchase FundsPurchase agent 1. Loans and bonds parallel origin and development at same time as
(10) Perpetuals Only redeemable on default ue same = sady same
term and app cost (i t rate)
(11) Vi vy Redemp Sliding p
s 2. More recently preference transferable debt instruments as aprt
(12) Early Redemption Withholding tax redemp larger * i p p y where fully negoti but
(13) Purchase by Issuer Generally no restrictions Pegpie secondary maticst Snd MFTIclent STadit s Cancing
(14) Payments Coupons 3. Following early emergence bond format, i
term instr evolve to modern capl markets
(185) Prescription Statutory or contractual
- e 4. Continui 1 dicated term loans remain control and
(18) of N orees: flexibility which may be appropriate and indeed essential in certain
dutmit, inwmem:cy, bankruptcy, circumstances
r 's p!
nd al disposal
SR pewEy St . . 5. Both forms of financing remain core instruments in current best

(17) Acceleration and Enforcement Trust deed no-action

(18) Notices and Governing Law Same

market practice within City of London and elsewhere.




Bond Finance

INTERNATIONAL FINANCE LAW G A WALKER

4.

INTERNATIONAL BOND FINANCE

BOND MARKETS

BOND STRUCTURES (1) Amount, Term and Interest Payment
(2) Form
3) Parties
(4) Documentation

(5) Ancillary and Additional Provisions

BOND ISSUANCE (1) Mandate
(2) Launch Date
(3) Documentation
(4) Terms

(5) Signing

(6) Dealing and Stabilisation
(7) Allotment

(8) Trust Deed

(9) Listing

(10) Closing

(11) Definitive Bonds

(12) Global Bonds and Securities

BOND NEGOTIABILITY
BOND CLEARING
EUROBONDS (1) Plain Vanilla and Variable Bonds

(2) Floating Rate Notes (FRNs)

(3) Perpetuals

(4) Warrants

(5) Equity Linked Bonds

(6) Euro Medium Term Notes (MTNs)

(7) Euronotes

(8) Euro Commercial Paper (ECP)

(9) Certificates of Deposit (CDs)

(10) Multi Option Funding Facility (MOFF)

BOND STRUCTURES AND CORPORATE BONDS

1

2

(3)
4)
()
(6)

(7
(8)

UK Gilts, Stocks and Bonds (a) Gilt-Edged Securities
(b) Local Authority Stocks
(c) Public Sector Board Bonds
US Treasury, Agency and Municipal Bonds
(a) Treasuries
(b) US Federal Agency Securities
(c) Municipal Bonds

Japanese Government Bonds and Debentures

German Government Bonds and Debentures

Other Government Securities

Corporate Bonds (a) UK Debentures and Loan Stock
(b) US Corporate Bonds
(c) Japanese Bond Market

Foreign Bonds

Bond Variants © G A WALKER
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4. INTERNATIONAL BOND FINANCE

The principal alternative to bank lending is the issuance of debt securities. These are most commonly referred to
as bonds although particular bonds of Government securities may be issued (such as UK gilts or US Treasury
bills) with corporate bonds constituting debentures.

The principal advantage of bonds or debenture stock is that they are inherently transferable following primary
issuance on either formal or over-the-counter (OTC) secondary markets. This makes the debt more attractive to
investors which increases supply of funds for investment stock. Transferability allows more flexible
management of investment portfolios while secondary trading increases liquidity. While bonds can generally
mimic loans with identical amounts, term and interest, borrowers with good credit standing will be able to obtain
funds at considerably lower cost.

Government bond markets have always constituted a significant component within any domestic financial
system with investment restrictions (such as on insurance companies or pension funds) requiring mandatory
minimal investment amounts. Many companies have also preferred to issue debenture rather than equities as this
avoids the need for increased shareholder representation, accountability and control. International bonds were
also developed at an early stage in the evolution of the Euro-dollar markets although they became of particular
importance during the 1980s especially with the restructuring of Third World Debt and the Debt Crisis beginning
in 1982. A large number of variations have also been developed in recent years, in particular, with shorter
duration euro notes (including floating rate notes (FRNs), medium term notes (MTNs) and note issuance
facilities (NIFs)) and dis-intermediated commercial paper (CP) programmes.

Bond documentation tends to be simpler than with loans and, in particular, syndicated lending facilities. The
number of documents involved may nevertheless be larger especially where the bonds are underwritten, coupon
payment is to be made in more than one country and a bond trustee is to be appointed. Additional regulatory
requirements will also apply where a public offering is involved. This will require compliance with all relevant
local company and public listing or issuance requirements.

One of the most notable significant developments in international finance in recent decades has been the
preference for transferable security based financing in preference to loan facilities. This increase in securitisation
based credit has been further stimulated by the increase in cross-border lending and investment which favours
the use of security based instruments. This growth has been further stimulated by the expansion and changing
role and function of stock markets and exchanges including their demutualisation (incorporatisation) and
subsequent consolidation. The introduction of demobilisation (depository held securities) and subsequent
dematerialisation (issuance in only an electronic or digital form) has also further stimulated this process. Bond
financing will accordingly become of even more importance in future years with the continued globalisation and
digitalisation of modern credit provision.

The purpose of this chapter is to consider the nature and structure of the bond market including the principal
characteristics of the instruments involved and the participating parties in the market. The different types of bond
instrument available are then reviewed. The main types of issuance procedure are outlined. The principal
documents and terms and conditions involved are reviewed including those produced by the main international
trade associations, the International Capital Markets Committee (ICMA). Additional regulatory and tax issues
are also reviewed.

BOND MARKETS

Bond markets can be considered to constitute the earliest types of security markets'. The earliest official or
government debt instruments date from the 1300s in the City of Florence with the first issuance of long term
municipal debt (the Monte Commune)®.

1 A security is a type of transferable financial asset or claim which either represents a debt obligation issued by a
government or corporate body or an interest in the body concerned. Walker, ‘financial markets and exchanges * para 1.56 in
M Blair and G A Walker, Markets and Exchanges Law (OUP Oxford 2006), Ch 1. A security will either take the form of a
debt obligation such as a bond or debenture or a share or equity interest.

% The Monte Commune was issued by the City of Florence with interest being paid through tax collections. The price
of the debt subsequently fell when taxes fell into arrears. Early banking families, such as the Medici held shares in the Monte
Commune, although they also engaged in private banking as well. The first clearing bank was the Casa de San Giorgio which



Lead Bank and Agent Bank Liability

LEAD BANK AND AGENT BANK LIABILITY G A WALKER

1)

(2)

(3)

4)

(5

LIABILITY Re Colocotronis Tanker Securities Litigation [1976]

(a)
(b)
(c)
(d)
(e)

(@)

Common Law Misrepresentation s2(1) Misrepresentation Act 1967

Statutory Misrepresentation and Deceit s19 Theft Act 1968

Agency Liability

Fiduciary Duties

Regulatory Liability (a) Authorisation, Permission & Promotion (ss 19,20,21)
FSMA 2000 (b) Listing and False or Misleading Particulars (ss 80,90

LIMITED DUTY (c) Damages (s 138D FSMA as amended)
(d) Market Abuse (s 118 FSMA & EU MAReg 596/201)
No Duty (e) Misleading Statements & Impressions (s 397 FSMA)
Information Supply (ss 89, 90 FSA 2012).

(b)
(c)
(d)
(e)

Own Credit Assessment
No Reliance
No Fiduciary Duty

LIMITED LIABILITY

(a)
(b)
(c)
(d)
(e)

Exclusion

Set-Off

Estoppel

Indemnity

Contributory Negligence Law Reform (Contributory Negligence) Act 1945

EXCLUDING LIABILITY

(a)
(b)

Construction Contra Proferentem
No Application

(a) Fraud or Fraudulent Misrepresentation
(b) Criminal Liability
(c) Statutory Liability

(d) Clause Misrepresented
(e) Separate Oral Warranty
(c) Statutory Terms (a) Consumer Contracts Regulations 1999
(b) Unfair Contract Terms Act 1977
(c) Negligence s 1(1) UCTA
(d) Reasonableness s 11(1) and Sch 2
(e) Misrepresentation s 3 MA 1967 (s 8 UCTA)
Re Colocotronis Tanker Securities Litigation 1976
JP Morgan Chase Bank v Springwell Navigation Corporation 2008 and 2010
IFE Funds SA v Goldman Sachs International 2007

Peekay Intermark Ltd v Australia & New Zealand Banking Corporation 2006
Deepak Fertilisers v ICI; Bankers Trust International Plc v P T Dharmala 1996
Abu Dhabi Commercial Bank v. Morgan Stanley & Co., 651 F.Supp.2d 155, 170 (S.D.N.Y. 2009)

REMEDIES

(a)
(b)
(c)
(d)
(e)

Suspension or Withholding Further Advance
Cancellation of Obligation to Lend under the Facility
Acceleration of Repayment

Rescission of the Loan Documentation

Damages for Breach of Contract or Tort
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A number of important legal issues arise with regard to the potential liability of each of the parties to an international financial transaction.
The function of the documentation is to record and allocate risk and liability between the various participants to the deal in accordance with
their relative financial and bargaining positions. Much of this will be dealt with at the negotiation stage with advisors on each side trying to
protect the position of their clients in so far as possible.

The issues arise with regard to the arranging bank or managers and co-managers as well as the agent bank under a syndicated lending facility
as well as to the lead and agent banks under a bond, note or commercial paper programme. The main factors concerned can be assessed in
terms of liability, limitation of liability, exclusion of liability, exclusion limits and remedy. Each of these is considered in turn.

1) LIABILITY

Liability may attach under a term or syndicated facility against the borrower, the lead manager, other managers and the agent bank. The
borrower may breach the payment or financial provisions contained in the agreement or other material non-financial clauses. The banks may
agree to waive non-material breaches although payment or other material non-compliance will trigger default. The banks will then have the
available contractual remedies including suspension of further payment, cancellation, acceleration, rescission and damages'.

The borrower will principally be responsible for the information provided in the information (or placement) memorandum. This is often
prepared by the borrower and simply passed on to the lead managers on distribution®. As misrepresentation will generally only be considered
once the borrower has failed to make payment under the loan agreement. the syndicate banks may proceed against the lead manager. The
potential liability of lead manager was confirmed in the 1976 Colocotronis Tanker Securities Litigation® in which the lead manager EABC
agreed to remit the full amount of the participation of each of the original US banks within the syndicate*. The litigation was reported to have
stunned the lending community with lead managers and their legal advisors only subsequently taking additional care to avoid liability under
the information memorandum?.

The agent bank may be liable for breach of these duties under the agreement although these are generally narrowly defined and only come
into effect after the first advances have been made to the borrower. The agent bank will not be responsible for the content of the information
memorandum. Liability would only otherwise attach if the agent bank had also acted as lead manager although this would be unusual in
practice as agency functions are usually carried out by separate administrative departments within the larger financial groups. in particular, in
light of the low fees paid.

Liability may also attach to each of the co-lead managers although it is unlikely that other members of the lending syndicate could be liable
inter se in light of their several commitments® and non-involvement with the information memorandum. They may only be liable in contract
of tort where they otherwise breached the terms of the loan agreement especially with regard to pari passu recovery and distribution’.

The main heads of liability to consider are then common law misrepresentation (fraudulent, negligent and innocent), statutory
misrepresentation or statutory deceit, breach of common law agency or fiduciary duty and potential regulatory liability under the Financial
Services and Markets Act 2000 (FSMA).

(a) Common Law Misrepresentation

A party may be liable under common law for fraudulent, negligent or innocent misrepresentation xwith fraud also being subject to criminal
penalty. Fraudulent misrepresentation arises where a misrepresentation is made with knowledge of its falsity or recklessly not caring whether
it is true or false®. Rescission and damages are available.

A party may be liable for negligent misrepresentation where a special relationship or trust or confidence exists under the leading case of
Hedley Byrne & Co Ltd v Heller & Partners Ltd’. This also requires actual inducement and causation!®,

1 LMA 4.2 (no Default), 23.1-13 (events of default), 23.13 (acceleration), 34 (remedies and waivers) 35 (amendments and waivers).
Sections 7 (loan default) and 8 (default remedies).

2 Slater, ‘Syndicated Bank Loans’ [1982] JBL 173, 175-176.

3 Re Colocotronis Tanker Securities Litigation 420 F Supp 998 (Sdny 1976).

4 European-American Banking Corporation (EABC) had set up a syndicate with a number of American regional banks to provide
syndicated facilities to the Colocotronis Shipping Group. The participating banks argued that the lead manager had a duty to advise them on
all material facts relevant to the credit with EABC being expert in international finance and in assessing and promoting relevant
participations. EABC had then failed in its duty of care in releasing untrue statements of material fact and omitting other facts.

3 McDonald, International Syndicated Loans (1982) 126. For discussion, G A Penn, A M Shea and A Arora, The Law and Practice
of International Banking (Sweet & Maxwell 1987) para.7.05.

6 LMA 2.2(a). Section 5(1).

B LMA 28. Section 5(3).

§ Derry v Peek (1889) 14 App Cas 337 (HL).

i The court will consider the nature of the involvement of the lead manager in the preparation of the information memorandum. The

degree to which the manager was identified as the source of information would also be considered with the complexity of the transaction,
other access to information, solicitation and benefit. [1964] AC 65. Chitty Law Contracts ( ).
10 JEB Fasteners Ltd v Marks Bloom & Co [1983] 1 All ER 583; and The Lucy [1983] 1 Lloyd’s Rep 188. The statement must also
generally be one of fact rather than of law. advice, opinion or intention (unless the opinion or intention was not actually held). Edgington v
Fitzmaurice (1885) 29 Chd 459 (the directors were held liable where they had represented that the proceeds of a debenture issue were to be
used to purchase new equipment when the company was already insolvent and the funds were to be used to cover outstanding debts).
Statements of law are not misrepresentations to the extent that everyone is assumed to know the law. This would not apply where
statements of law and fact are mixed which may apply with regard to any statements of legal capacity, legal validity, legal effect, security,
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INTERNATIONAL FINANCE LAW
CAPITAL MARKET LINKED DOCUMENTATION

-Markets/ipma-handbook-home/

DEFINITIONS
http://www.investopedia.com/dictionary/

https:/moneyweek.com/financial-glossary/
http://www.finance-for-non-financials.com/top-100- erms-alphabethically
https:/moneyweek.com/financial-glossary/

DOCUMENTS Sample Documents (US) https:/www.onecle.com/
https:/www.lawinsider.com/

Bond Subscription Agreement

http://www.ernestborel.ch/pdf/inspection/019_Material contract c__Subscription agreement dated 5 _January
2017 in_relation_to_the_Convertible_Bonds.pdf

http://documents.worldbank.org/curated/en/491301 554821864140/pdf/lssuing-International-Bonds-A-Guidance-

Note.pdf

Eurobond Market Background

http://scholarship.law.unc.ed u/cgilviewcontent.cgi?article=1339&context=ncilj
Notes Subscription Agreement
http://www.euro-private Placement.com/Euro PP-Note-EN-Jan 2015.pdf

Sample Prospectus
https:/www.accou ntancyeurope.eu/wp-content/uploads/1 70609-Model-Simplified-SME-Prospectus.pdf
https:l/www.belon_g.org.uk/sitesldefaultlﬁleslattachments/icm-30150635-v1-be|on9 -_final_prospectus.pdf

Financial Ratios

https://www.myaccountingcourse.com/financial-ratios
https://business.bankofscotland.co.uk/helg/key-financial-ratios.html
https://corporatefinanceinstitute.com/resourceslknowledgelfinancelfinancial-ratios/

Bond Purchase Agreement (US)
https:/lwww.sec.govIArchives/edgarIdatalZ76209/00009501 2304006017/y97137exv4w18.htm

Bond Purchase Contract (California)
https://www.treasurer.ca.govlchffa/temglateslcontract.docx

Underwriting Agreement
https://contracts.onecle.comletsylgoldman-underwriting-201 5.shtml

Paying Agency Agreement
https://corporate.findIaw.com/contractsloperations/gaying-agent-agreement-the-bank-of—new-york-and-qwest-
capital.htmi

Fiscal Agency Agreement

https://webcache.googIeusercontent.com/search?q=cache:3skBm1 $5gZMJ:https://dps.mn.gov/divisions/ojp/ar
ants/DocumentslSampIeFiscaI%2520Agent%2520Agreement.doc+&cd=1 &hl=en&ct=cink&gl=uk&client=firefo
x-b-d

Model Trust Deed
http://www.steinhoffinternationaI.comldownloadsIZO1 7/Attachment-3.pdf

Repo Market
https://www.icmag roug.orglassets/documents/ReguIatory/Rego/ERcc-Guide-to-Best-Practice-December-1 7-

181217.pdf

BREXIT ICMA
https:l/www.icmagroug.org/Regulatory-Policy-and-Market-Practice/brexit-imglications-for—icma-members-of-
the-uk-vote-to-leave-the-eu/

DOCUMENTS (FOR FEE) https:/www.lawdepot.co.uk/
https:/templateagreements.co.uk/
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STANDARD FINANCE CLAUSES

LMA Standard (Investment Grade Agreement) Documentation
httgs://www.sIaughterandmay.com/media12536372/the-act-borrowers-guide-to-the-lmas-investment-grade-

agreements.pdf

Term Loan https://www.investopedia.com/terms/t/termloan.asg
Euro$ https:llwww.investopedia.com/terms/e/eurodollar.asg
Covenants

https://www.investopedia.com/terms/clcovenant.asg
https://corporatefinanceinstitute.com/resources/knowledge/financelloan-covenant/

Representations, Covenants and Events of Default
http:l/www.mondaq.com/Nigeria/xl730726/charges+mortgages+indemnities/Representations+Covenants+And+
Events+0f+DefauIt+Understanding+The+Basics+0f+Loan+Agreements

Misrepresentation https://www. investopedia.com/terms/m/misrepresentation.asg
Events of Default https:/lwww.investopedia.com/terms/e/event-of-default.asg

No Proceedings Pending or Threatened
https://www.investopedia.comlterms/l/litigation-risk.asp

Sample Clauses
https:/lwww.Iawinsider.com/clauselno-litigation
https://www.contractstandards.com/public/clauses/litigation-representation
https://uk.practicallaw.thomsonreuters.com/7-525-
8053?transitionType=Default&contextData=(sc.Default)&firstjgge=true

Financial Covenants
https://www.investopedia.com/terms/c/covenant.asg
https:/uk.practicallaw.thomsonreuters.com/2-383-
31 68?transitionType=Default&contextData:(sc.Default &view=hidealldraftingnotes
Sample Clauses
://lwww.lawinsider.com/clause/financial-covenants

https

Negative Pledge Clause
https://www.investopedia.com/terms/n/ngativegledgecIause.asg
I https://www.lawteacher.net/free-law-essays/commerciaI-law/pari-passu-clause-and-negative-pledge-

commercial-law-essay.php ]

https:llwww.ugcounsel.com/negative-gledge

mps://investinganswers.com/dictionag/n/negative-pledge-cIause

‘Negative Pledge as a Security Device’ JSTOR

https://www.jstor.org/stable/24866901 ?seq=1#metadata info tab contents

https:/openarchive.cbs.dk/bitstream/handie/1 0398/7727/tamasauskas%20wp%202003.pdf?sequence=1
Sample Clauses

https://www.lawinsider.com/clause/negative-pledge

Cross-Default Clause
https://www.investopedia.com/terms/c/crossdefauIt.asg

Cross-Acceleration Clause (only if repayment accelerated under second agreement)
https://uk.practicallaw.thomsonreuters.com/1-382-
3377'.'transitionType=DefauIt&contextData=(sc.m&firstpgge=true

Sample Clauses
https:/www.lawinsider.com/clause/cross-default

Material Adverse Change (MDC) Clause
https://www.investopedia.com/articles/analyst” 12702.asp
https://www.lexology.com/library/detail.aspx?g=ab2253db-a21 8-41 04-9866-611bdd693210
https://www.divestoped ia.com/definition/4954/material-adverse-change-mac
https://uk.practicallaw.thomsonreuters.com/0-1 07-6824?transitionType=DefauIt&contextData=(sc.Default)
https://gowlingwlg.com/en/insights-resources/articles/201 6/a-brief—overview-of-materiaI-adverse-change-
clause/

Sample Clauses
https://www.lawinsider.com/cIause/material-adverse-change
http://uccstuff.com/e-Presentations/Commitment%zoLetters/Other%ZOMaterials/MAC.pdf
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ESTOPPEL BETWEEN BANKER AND CUSTOMER

[403]

With regard to estoppel and the general nature of the relationship between a bank and its customer, while the
bank is obliged to honour the customer's cheques immediately on presentation (provided sufficient funds or
credit are available for that purpose),! the customer must exercise care in issuing and preparing cheques so that
the bank is not misled by the payment mandate or instruction given. The customer must also notify the bank of
any forgeries as soon as he becomes aware of them?. If loss is suffered, this will be borne by the customer?
whether the action is based on estoppel or not*. Reciprocal payment and care obligations are accordingly created
although the customer is only required not to facilitate forgery which may cause the bank loss and to report
forgeries once they have come to the customer’s attention. Subsequent cases have re-examined estoppel with
regard to misrepresentation and the enforceability of express contractual terms especially in sales and advisory
relationships. These decisions have confirmed the difficulty in establishing misrepresentation and reliance and
the need for certainty in contractual validity and commercial certainty®. The issue of estoppel by representation
or convention was raised in a clarificatory ruling by Northern Rock Asset Management (NRAM) to determine
whether certain ‘Together’ mortgages imported the protections available under s 77A of the Consumer Credit Act
(as introduced under the Consumer Credit Act 2006)8. Parties cannot, however, use contractual clauses to avoid
challenges of fact (referred to as ‘basis clauses’) only to avoid application of a reasonableness assessment under
the UCTA.”

3 See Spencer Bower (3rd edn), para 63 and Spencer Bower (4th edn), para I11.4.8 and IX.6.1.
see also and D[23]. For early discussion of the nature of the estoppel which arises, see Ogilvie v
West Australian Mortgage and Agency Corpn Ltd [1896] AC 257, PC; and Fung Kai Sun v Chan
Fui Hing [1951] AC 489, PC.

; See London Joint Stock Bank Ltd v Macmillan [1918] AC 777, HL which concerned the duty of the
customer to refrain from drawing cheques or other payment orders in a manner likely to facilitate
forgery; and Greenwood v Martins Bank Ltd [1933] AC 51, HL which confirmed the duty of the
customer to inform the bank of any forged payment as soon as he became aware of it. But see
also Tai Hing Cotton Mill Ltd v Liu Chong Hing Bank Ltd [1986] AC 80, [1985] 2 All ER 947, PC in
which the existence of any wider duty of care was rejected. See para [404] below; and C [48]
and C [385] and D [23] and D [282]. The duty of care owed by a customer to a bank in respect
of forged payments only arises where the customer has actual as opposed to constructive
knowledge of the forgery. See Price Meats Ltd v Barclays Bank plc (2000) Times, 19 January.

3 See London Joint Stock Bank v Macmillan and Arthur [1918] AC 777, HL per Lord Finlay at 789,
793 and 794, Lord Haldane at 814-816, Lord Shaw at 824-825 and Lord Parmoor at 830.
4 See, for example, Swan v North British Australasian Co (1863) 2 H & C 175, Ex Ch in which

Cockburn CJ expressed the view that the law permits the customer's negligence to be set up as a
defence for the purpose of avoiding circuity of action which opinion was supported by Lord
Haldane in Macmillan at 818. Spencer Bower argues that it is simpler and sounder to treat the
customer's negligence as a representation that his mandate is in order and that it may be safely
acted upon by the bank following which the customer will be estopped from complaining that the
bank acted upon the mandate. This approach is also supported by remarks made by Lord Finlay
at 793, Lord Haldane at 817 and Lord Parmoor at 830. See Spencer Bower (3rd edn), para 63;
and Spencer Bower (4th edn), para II1.5.2. Estoppel may not, however, be available against a
statute nor can it prevent a trustee in bankruptcy from carrying out its statutory duties to realise
a bankrupt's assets. See Smith v Lock (a bankrupt) [1998] BPIR 786.

5 The Appeal Court has held that parties are estopped by contract from asserting that facts are not
true where they have already agreed that a particular state of affairs will form the basis for their
relations. Peekay Intermark Ltd v Australia and New Zealand Banking Group Ltd [2006] EWCA
Civ 386 (06 April 2006). Gloster J upheld the enforceability of contractual disclaimers and
refused to imply a duty to advice in in JP Morgan Chase Bank v Springwell Navigation
Corporation [2008] EWHC 1186 (Comm). Gloster J supported the doctrine of contractual estoppel
as set out by Moore-Bick LJ in Peekay. Permission to appeal was refused in JP Morgan Chase
Bank v Springwell Navigation Corp [2009] EWHC 282 (Comm) (20 February 2009). The appeal
was dismissed by the Court of Appeal in JP Morgan Chase Bank v Springwell Navigation Corpn
[2010] EWCA Civ 1221, [2010] 2 CLC 705, [2010] All ER (D) 08 (Nov). See also Trident
Turboprop (Dublin) Ltd v First Flight Couriers Ltd [2008] EWHC 1686 (Comm) (17 July 2008).
Contractual estoppel was upheld by in Titan Steel Wheels Ltd v The Royal Bank of Scotland Plc
[2010] EWHC 211 (Comm) (11 February 2010). David Steel ] held that the claimants were
contractually estopped from arguing that the matters set out in the documents were not true or,
in the alternative, that this created an evidential basis that negated the coming into existence of
any duty of care. In Raiffeisen Zentralbank Osterreich AG v The Royal Bank of Scotland plc
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[2010] EWHC 1392 (Comm) (11 June 2010), RBS was held not to have made any implied
misrepresentation which had induced RZB to enter into an Enron related loan syndicate. No
misrepresentations had been made and, even if they had been, they were not false. Clarke ]
further ruled that RZB was contractually estopped from advancing its claim on the basis of
provisions in the syndication documentation, including the Information Memorandum,
Confidentiality Agreement and other papers. A similar approach was followed by Mr Justice Flaux
in Barclays Bank plc v Svizera Holdings BV and Maneech Pharmaceuticals Ltd [2014] EWHC 1020
(Comm), [2015] 1 All ER (Comm) 788, [2014] All ER (D) 65 (Apr) with reference inter alia to
Peekay and Springwell, paras 58-62.

Mr Justice Burton concluded at first instance that the rights and remedies available under section
77A had been imported into the contractual documentation and that NRAM had been estoppel by
convention or representation from denying reliance. He declined to rule on the issue of
promissory estoppel. NRAM plc v McAdam [2014] EWHC 4174 (Comm), [2015] 2 All ER 340,
[2015] 1 All ER (Comm) 1239. The decision was reversed on appeal with the Court of Appeal
rejecting the existence of any contractual estoppel, estoppel by convention or estoppel by
representation. See NRAM plc v McAdam [2015] EWCA Civ 751 (23 July 2015), para 56.

The use of a basis clause was upheld in Peekay with such provisions not being subject to
determination under reasonableness under the UCTA following JP Morgan v Springwell. This was
confirmed in Barclays Bank v Svizera Holdings BV [2015] 1 All ER (Comm) 788. Legatt J
nevertheless questioned the use of basis clauses to avoid the UCTA in First Tower Trustees Ltd v
CDS (Superst\ores International) Ltd [2018] EWCA Civ 1396 which concerned the lease of
warehouse bays contaminated with asbestos. Legatt J stated that, ‘whenever a contracting party
relies on the principle of contractual estoppel to argue that, by reason of a contract term, the
other party to the contract is prevented from asserting a fact which is necessary to establish
liability for a pre-contractual misrepresentation, the term falls within section 3 of the
Misrepresentation Act 1967. Such a term is therefore of no effect except in so far as it satisfies
the requirement of reasonableness as stated in section 11 of UCTA.” The Court of Appeal upheld
the decision at first instance and confirmed that the non-reliance clause was an exclusion clause
in this case as liability for misrepresentation would have arisen under the Misrepresentation Act
except for the application of the clause. Contrast Premium Credit Limited v Primary Care
Management Solutions Ltd [2018] EWHC 3083 in which contractual estoppel was approved obiter
at paras 50-55. Generous exclusion clauses have been held to be reasonable where there has
been inter alia equal bargaining power and a clear understanding of the allocation of risk.
Goodlife Foods Ltd v Hall Fire Protection Ltd [2018] EWCA Civ 1371; Motortrak Ltd v FCA
Australia Pty Ltd [2018] EWHC 990 (Comm); and Interactive E-solutions JLT v O3b Africa Ltd
[2018] EWCA Civ 62.
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