TTHMXVYIN 28 LH9AS
NOANO1

uopuo Jo AJISIAATUN
9897[0D PRSI 29
AIBIA UD9N() “10859J0IJ SUNISIA

1an07) sawaidng oy Jo 1011D1]0§

(uoxQ) YW ‘(umo], adeD) vy
poo ¥ diryq

Aq

NOILVINODIY SALLIANDAS ANV
SANO4 ‘SNVOT TYNOLLYNIA.LNI

ADONVNIA TYNOLLYNYALNI JO dD11LDOVYd ANV AV

"2I0UET ‘TYdeILY ‘9SNOH MET URISDIE]
‘ohyo], Y ueddnyg uedeN
‘Pq ‘syoog eAnpy
Y[3(T ‘SIIPEI] OO [BSIIATUN
‘a1o[edueq ‘9snoy ‘I'd'N
‘ennd[e)) “pI7 (1eALL]) ISNOL] MET UIISEY
‘Aequiog “pr7 (ateanr) ipedu] AN
PAIAY 31, “py] Loualy s Aqzieunalg
'SINADV

IJANODUEBA * [BaNJUOIN * A1eS[eD) * ojuoro] * EMEI)
[[emsIeD)

VAVNYO

[a13g * surnoqayy * Asupig * sueqsug
Auedwon) yoog meT ayy,

VIvdaLsnv



LAW AND PRACTICE OF INTERNATIONAL FINANCE

SERIES SUMMARY

Comparative Financial Law

This work classifies and provides a snap-shot
summary of financial law in nearly all the jur-
isdictions of the world — more than 300 of
them. There are also chapters on the conflict
of laws governing financial contracts and on
jurisdiction on a comparative basis, as well as
a comparative study of money transfers and
payment systems. The book contains the texts
of European conventions on contractual
applicable law and on jurisdiction.

Principles of International
Insolvency

An advanced study of substantive bankruptcy
law in the major jurisdictions of the world in
the context of international financial trans-
actions. The work contains a classification of
global jurisdictions and comparative studies
of the law of preferences, of trusts and custo-
dianship, of the impact of insolvency on
contracts, of judicial reorganisation proceed-
ings, of the liabilities of corporate directors
and shareholders on insolvency, of lender
liability, the conflict of laws of insolvency,
and the law and practice of private restructur-
ing agreements and work-outs.

International Loans, Bonds and
Securities Regulation

This work covers term loan agreements, loan
syndications, loan transfers and participa-
tions, bond issues (as well as convertible
issues and issues of eurocommercial paper
and medium term notes) and includes a sur-
vey of the duties of syndicate agents and the
review of bond trustees and bondholder rep-
resentation on a comparative basis. There are
several chapters on international securities
regulation together with a summary of bank
regulation and chapters on legal opinions.
There are outline summaries of documents,
precedents and advice on negotiation.

Comparative Law of Security and
Guarantees

This work contains an international and com-
patative survey of the law of security, includ-
ing floating and universal business charges,
security over contracts and receivables,
charge-backs, security over investment securi-
ties including those held by custodians such
as Euroclear, a comparative study of ship and
aircraft finance, and a review of guarantees,
standby letters of credit, comfort letters and
the like. There are check-lists, summaries and
precedents.

Title Finance, Derivatives,
. Securitisations, Set-off and Netting

This workgomprises a review of title finance,
including finance leases and sale and repur-
chase agreements, chapters on the techniques
of securitisation as well as country notes, a
comparative study of set-off and netting
including a summary of the netting laws of
the world’s major jurisdictions, and finally a
review of swaps and derivatives. The work
contains summaries of documents.

Project Finance, Subordinated Debrt,
and State Loans

“This work contains a review of the techniques
and structures for project finance internation-
ally, chapters on subordinated debt including
mezzanine finance and subordinated capital
issues, and a detailed review of the law and
practice of state loans, sovereign immunity,
state insolvency, state rescheduling agree-
ments, state succession, state recognition and
lending to international organisations. There
are extensive outlines of project finance docu-
mentation, and check-lists and precedents in
relation to subordinated debt and state loans.
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are numerous and often anonymous because the bonds are bearer
instruments. One result is that it is difficult to organise bondholders to
approve modifications, to waive defaults or to agree a restructuring
plan in the event of financial difficulties. Provisions in a trust deed or in
corporate legislation whereby bondholders can vote on proposals
affecting the bonds ameliorate this obstacle, but in practice modifica-
tions are much more difficult than is the case with bank loans where
only a few banks need to be consulted. As a consequence, the covenants
and events of default in bonds are much less rigorous than in syndi-
cated loan agreements.

4. Issue mechanics Syndicated bank loans can make provision for a
revolving credit, a standby facility, multicurrency options, complex
project security arrangements and the like. They are a highly flexible
form of financing which can be tailored to meet the needs of a particu-
lar transaction. Bond issues, on the other hand, do not enjoy this flex-
ibility. The bonds must be sold to the market when there is a suitable
“window”. The issue mechanics can be cumbersome by reason of the
marketing arrangements, the need for a formal offering circular, the
desirability of listing and the impact of securities regulation. But these
disadvantages can be mitigated in the case of debt issue programmes
employing framework agreements and in practice the procedures in
other cases are streamlined.

Detailed comparison

The following are some detailed similarities and differences between bonds
and syndicated credits. Obviously the contractual variety is immense and
this short review limits itself to typical terms only. The clauses mentioned
below are explained elsewhere in this work.

Disclosure requirements Syndicated loans are usually exempt from pre-
scribed disclosure and prospectus registration requirements. Bonds issued
outside the United States can be structured so as to be exempt from dis-
closure and prospectus registration requirements. There are stock exchange
disclosure requirements if the bonds are listed.

Information memoranda for syndicated loans are informal and not
detailed. Bond issue offering circulars are sometimes more formal — usually
because of stock exchange requirements — but short forms are used in the
case of established issuers who are subject to stock exchange continuing dis-
closure requirements so that the information is already publicly available.

120 Wood: Law and Practice of International Finance
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High disclosure standards apply in both cases, but contracting-out by
managers is usual, again in both cases.

Documentation For syndicated loans, the marketing documents are infor-
mal, e.g. telexes to prospective participants and an information memoran-
dum. For bonds, the marketing documents are more elaborate, e.g. formal
invitational telexes, subscription agreement, (sometimes) underwriting and
selling agreements, and a formal offering circular. But many of the docu-
ments are standardised and the documentation can be further reduced by
the use of master forms covering future issues under debt issue programmes.

Syndicated loans are evidenced by a loan agreement. For bonds there are
a trust deed or fiscal agency agreement and paying agency agreements. The
issue is evidenced by bonds which are security printed, because they are
bearer securities.

Advance of funds Syndicated loans are made on request by the borrower
during a commitment period which allows multiple drawdowns and flex-
ibility of timing.

Bonds are issued in a single advance. Two or more instalments are poss-
ible but cumbersome. Market conditions limit flexibility on timing. But the
use of master agreements enhances the ability of the issuer to issue bonds
quickly at intervals.

For syndicated loans, revolving and standby credits are available. Bonds
can approximate to this by “tap” issues. As mentioned, under dealer pro-
grammes the issue mechanics can be reduced to the minimum in the case of
pre-standardised framework documentation. For example, the procedures
can be limited to an exchange of telexes followed by an issue of notes by the
agent on behalf of the issuer.

Currency conversion Loans can be converted into other currencies periodi-
cally. For bonds, periodic currency conversion is impracticable.

Interest Loan interest is usually floating. The borrower can select different
interest periods. Bonds have fixed or floating interest rates. The interest
periods for floating rate notes are fixed and the issuer has no right of interest
period selection.

Default interest on loans usually is at an increased penalty rate, but this is
not the practice for bonds.

Repayment For loans, anything may be agreed, e.g. bullet, instalments, or
variable according to project cash flows. For bonds, there is limited flex-
ibility — the redemption is usually bullet or by fixed instalments. Sometimes
there is a purchase fund. -

International Loans, Bonds and Securities Regulation 121
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Marketing and distribution of bonds

Main methods of marketing and distribution

Broadly, the marketing method varies according to (a) the need or otherwise
to test market response by a preliminary prospectus, and (b) the identity and
range of the proposed investors, e.g. private, sophisticated or public. The
main techniques may be summarised as follows:

1. Private placements A manager or group of managers subscribe for the
whole issue and place the issue with selected private clients or even a
single private investor. These issues are not usually listed, but may be.

2. Preliminary prospectus offerings The purpose of this method is to test
the market before the managers fix the interest rate and any discount
{(or premium) on subscription. The managers contact a group of
selected financial institutions with brief details of the issue and the
issuer and an indication of the likely issue terms. The managers also
send out a preliminary prospectus which omits the issue terms and is
stated to be subject to amendments — the “red herring” or “pathfinder”
prospectus. In the light of the response, the managers agree the interest
rate with the issuer, arrange for the issue to be underwritten and then
offer the bonds to the interested financial institutions. These institu-
tions hold the bonds themselves or in due course on-sell to their clients
or to the public, if permitted by securities regulation.

This is the traditional method followed in the case of an inter-
national eurobond offering and US and Canadian domestic offerings.
But many eurobond issues are now “bought™ deals: the managers dis-
pense with the preliminary prospectus, buy the entire issue themselves
and then on-sell to dealers.

3. Impact day offerings In this case the managers fix the issue terms with
the issuer and announce the offering by public advertisement on an
impact day. The public can apply on application forms for the securi-
ties within a stated period. The disadvantage of this method is that the
managers are not able to fix the issue terms in the light of an initial
market response and must hope the terms they decide on will attract
sufficient investor interest. This is the method used for UK domestic
offerings. It has never been used for eurobonds.

Many permutations of these three basic methods are possible in the various
capital markets.
London eurobond issues: structure

The following describes the marketing techniques for a London eurobond
issue.

124 Wood: Law and Practice of International Finance
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The classical London eurobond structure involves the establishment of a
hierarchy of three groups: (a) the managers (between three and, say, 12)
who arrange the issue; (b) the underwriters comprising a larger group of
financial institutions who agree to underwrite the issue in case investors do
not subscribe; and (c) the selling group, comprising professional dealers in
securities who place the bonds with their clients.

Often, there may only be two groups (managers and underwriters) or,
more commonly nowadays, even only one (the managers). Administratively
one lead manager is usually charged with organising the issue and preparing
the documentation.

London eurobond issues: documents
The principal documents for a eurobond issue would include:

The prospectus or offering circular giving information about the issue
and the issuer and furnished to the selling group.

A subscription agreement between the managers and the issuer setting
out the terms upon which the managers agree to purchase or procure
purchasers for the bonds: see the form in the Appendix. These terms
may be summed up as follows:

— Subscription The issuer agrees to issue and the managers agree to
subscribe for, or procure subscribers for, the bonds in return for a
commission, and subject to listing, execution of the documents, and
the warranties remaining true until the issue is made. In English prac-
tice, the liability of the managers is joint and several, i.e. each
manager is liable to subscribe the whole issue if the selling group, the
underwriters and the other managers all fail. In US practice, the com-
mitments of the managers (usually called underwriters) are several.

— Warranties The issuer gives warranties on the lines of those in term
loan agreements — see para 3—1 et seq. But there is a more elaborate
warranty as to the accuracy of the offering circular. These warranties
are given only to the managers — not investors. Breach is not an
express event of default in the bonds.

= Market disruption The managers are permitted at their discretion to
terminate the agreement at any time prior to closing in the event of
market disruption. The usual clause allows this “if, in the opinion of
the managers, there shall have been such a change in national or
international financial, political or economic conditions or currency
exchange rates or exchange controls as would in their view be likely

International Loans, Bonds and Securities Regulation 125
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exempted by securities regulation (it is so exempted in the UK and US, sub-
ject to very detailed conditions).

Listing of bonds

Stock exchanges

Bonds which are intended to reach a large number of investors are generally
listed on a stock exchange. For eurobond issues the most common stock
exchanges are the London and Luxembourg stock exchanges. Other stock
exchanges include Singapore, Frankfurt and Zurich depending on the target
investor market. New York is not available for eurobond issues because
SEC requirements make this impracticable.

Advantages of listing

The main advantage of listing is access to investors: listing enlarges the
number of investors to whom the bonds can be sold. For example, many
institutions such as pension funds, insurance companies and banks are for
prudential reasons prohibited by law, official guidelines or their own self-
imposed policies from investing in unlisted securities, Sometimes exchange
controls may limit investment in unlisted securities but allow the holding of
listed portfolios, Hence, listing greatly improves marketability.

A secondary advantage is that the stock exchange quotes the current price
of the bonds based on prices at which the securities have changed hands so
that investors benefit from a reasonably objective assessment of the current
price. In practice very little trading of eurobonds is effected on stock
exchanges since most dealings are carried out in the “over the counter”
market, i.e. between dealers on behalf of their clients.

Disadvantages of listing

There are some disadvantages of a listing. The issuer must comply with the
stock exchange disclosure requirements. The issuer must usually enter into a
listing undertaking or its equivalent with the stock exchange whereby (inter
alia) it commits itself to produce continuing information and to notify
events which may lead to a false market in the securities, e.g. adverse
changes which are not public knowledge and which may significantly affect
the issuer’s ability to meet its obligations. A stock exchange’s listing require-

128 Wood: Law and Practice of International Finance

TAX CONSIDERATIONS FOR BONDS 8-26

ments may change during the currency of securities and impose more oner-
ous disclosure obligations. The issuer may be limited by the terms of the
subscription agreement from de-listing or listing elsewhere. Listing may
impede a rapid issue to take advantage of a “window”’ in the market. This is
because stock exchange authorities may require listing particulars (offering
circular, constitutional documents, issue documents, authorising resolutions
etc.) to be submitted in advance of the issue of the securities, so that they can
check them, although European stock exchanges often streamline their
requirements so as to reduce this disadvantage in the case of euro issues,

Most stock exchanges require a paying agent to be located within the jur-
isdiction (not so in London or Luxembourg). Finally, the stock exchange
may require a trustee to represent the bondholders and to monitor the issue
(not so in London or Luxembourg).

Tax considerations for bonds

The ability of an issuer to make a bond issue and the structure of the bond 8-26

issue are vitally affected by tax considerations. The two basic tax require-
ments are as follows:

1. The issuer must be able to pay interest free of withholding tax to inves-
tors. Investors are not willing to invest in bonds where the interest is
reduced by taxation at source so that for every 100 of interest they
receive only, say, 70. Bonds invariably contain a grossing-up clause
which would make it prohibitively expensive to pay the interest plus
the amount equal to tax. For grossing-up clauses, see para 4160 et
seq.

If there is a withholding tax at source, then it may be possible to
avoid the tax by structuring the issue differently. For example, the
issuer could arrange for the bonds to be issued by an overseas finance
vehicle located in a jurisdiction which does not impose a withholding
tax. The parent guarantees the issue. The finance vehicle issuer on-lends
the proceeds of the issue to the parent. All this increases the cost
because a finance subsidiary must be set up and administered in accord-
ance with local corporate law, and nominee directors must be
appointed, paid and protected. Various tax haven states compete for
the market by proffering the lowest common denominator of corporate
formality and disclosure; they can be thwarted only by tax penalties by
other states imposed on the parent to whom the proceeds are on-lent.
The local jurisdiction might require a small taxable profit to be made
locally which will necessitate a spread between the bond interest and
the on-lending interest: their object is effectively to charge a small fee
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In London Joint Stock Bank v Simmons [1892] AC 201, Lord Macnagh-
ten said:

“In a matter of this sort, it is not, I think, desirable to set up refined distinctions
which are not understood or are uniformly and persistently ignored in the daily
practice of the Stock Exchange.”

Bearer and registered bonds compared

A comparison of some of the differences between a bearer negotiable bond
and a registered non-negotiable bond will indicate some of the reasons that
registered instruments are inconvenient in the international markets.

Notification to issuer Under the laws of some jurisdictions, the sale of a debt
is invalid on the bankruptcy of the seller and as against execution creditors
of the seller if the debtor has not been notified, often in prescribed form, e.g.
France, Luxembourg, Italy, Japan, S Korea. Hence the debt still belongs to
the seller and goes to his creditors on his insolvency.

In other countries, notification is desirable (e.g. for priorities), but does
not affect validity on the bankruptcy of the seller, e.g. England, most US
states, Germany.

In England, if notice is not given, the transferor must be joined in any
action against the debtor, although the debtor can waive this. The holder of
a negotiable bond can sue in his own name.

Anonymity Bearer bonds preserve anonymity, a feature desired by some
international investors.

Transfer A bearer bond is transferable by delivery. A registered bond
requires the filing of an instrument of transfer together with the bond certifi-
cate with the registration authority, possibly in a distant country. Payments
are made to those on the register on a record date, e.g. 15 days before the
interest payment or redemption date to enable the issuer to prepare and post
the payment orders for interest to the registered holder: this gap is incon-
venient. On the other hand bearer bonds carry with them the risk of theft or
fraud. This risk is greatly reduced by depositing the bonds with custodians

Title The purchaser of a bearer bond who becomes a holder in due course
can acquire a better title than the person he took it from. This enhances cer-
tainty and hence marketability. In the case of a non-negotiable registered
bond, a transferee acquires no title if he takes a transfer from a thief who
has stolen the original certificate and forged the owner’s signature on the
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transfer: Barton v London & North Western Railway (1889) 24 QBD 77,
CA.

Priorities The purchaser who becomes a holder in due course of a negotiable
bond will normally take free of other interests, e.g. the claim of a third party
to whom the bond has been hypothecated or the claim of a beneficiary for
whom the bond is held in trust. The position of the purchaser of a registered
bond is less secure. The English priority rules are complex but in broad
terms the purchaser of a registered instrument will take free of these earlier
competing interests only if he is not on actual or constructive notice of the
prior interest and secures registration first: see, e.g. Fry v Smellie [1912] 3
KB 282, CA; Peat v Clayton [1906] 1 Ch 659, and generally on the subject
Colonial Bank v Cady (1890) 15 App Cas 267, HL.

Set-offs and other defences of issuer In principle the transferee of a regis-
tered bond is subject to rights of set-off which the issuer could claim and
which arise out of most claims contracted before the issuer has notice of the
transfer. However, it is usually provided that registered debentures are to be
transferable free from any claims which the issuer could set up against the
original or any intermediate holder and in England such a provision is effec-
tive: Re Blakely Ordnance Co (1867) LR 3 Ch App 154. Negotiable bonds
are in any event free of this difficulty: see Wood, English and International
Set-off (1989) Sweet & Maxwell, para 12-68 et seq. The possibility of
unknown set-offs would inhibit marketability.

Governing law of negotiability

In conflict of laws, negotiable instruments tend to be treated like chattels
and are not governed by the rules which apply to ordinary assignments of
claims. They are like chattels because, in contrast to an ordinary debt signi-
fied by a mark in a book, the whole claim is represented by a tangible docu-
ment which has to be produced to be paid. Further the essence of
negotiability is certainty and predictability which requires simple hard and
fast rules so that a purchaser can know which law he has to look to see
whether he gets good title. Generally, therefore, apart perhaps from the
legal effect of transfers between the immediate parties, negotiability and its
consequences tend to be determined according to the law of the place where
the negotiation takes place, namely, where the instrument is at the time of
delivery: see Dicey Rule 193; s 216 of the US Conflicts Restatement; Lloyds
Bank v Chartered Bank of India [1929] 1 KB 40, CA. The rationale, orig-
inating from pre-telex days, is that this is the law which the holder would be
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that freedom of contract exists. In many countries, the courts limited the
impact of these clauses by covert means, e.g. that a party is not bound by
surprise terms contained by reference in his contract which he could not
expect, e.g. an exclusion clause in a laundry ticket or bus ticket, and by rules
whereby exclusion clauses are construed strictly against the party relying on
them, e.g. by insisting that negligence or liability for a fundamental breach
which goes to the root of the contract cannot be excluded except by very
clear words, perhaps drawn to the attention of the other party.

For example, in Germany the Act for the Control of the Law of General
Conditions of Business of April 1, 1977 contains a number of rules applying
to standard terms even if they are between merchants so that the Act is not
exclusively concerned with consumer protection. The British Unfair Con-
tract Terms Act 1977 1s to the same effect and there is a provision in s 27
which limits the ability to contract out in an international setting. In Austria
Art 839 of the ABGB renders void any contract prohibited by law or in con-
flict with good morals, and a new provision (Art 879 para 3) provides that
collateral agreements contained in general conditions of business or
contractual forms are also void if, in view of all of the circumstances of the
case, they are “grossly” disadvantageous to one of the parties. There is also
a provision striking down unusual surprise clauses: see Art 864A. Both the
French and Italian courts as well as the Swiss courts, have policed exemp-
tion clauses and sometimes invalidated them. The same tendencies are to be
found in the United States: see ss 203, 206, 211 of the Restatement of
Contracts (2nd). See also Art 36 of the Swedish Contract Acts of 1976. For
a general review, on which the above paragraph is based, see Zweigert/Kétz,
vol 2 chapter 1.

Attacks are more likely to happen in relation to bonds which are bought
by members of the public, as opposed to sophisticated investors (the usual
purchasers of bonds) who are well able to look after themselves.

As to conflict of laws, validity is normally governed by the governing law
of the bond, and an “unfair” contract would usually only be capable of
being struck down if it is within a public policy exemption or violates a
mandatory rule of the forum. Conflicts of law are discussed in another work
in this series on financial law,

In any event, the best policy is that any unusual or adverse terms should
be reflected in the bonds themselves."

Form and transfer

The bonds state that they are issued in bearer form and that title thereto will
pass by delivery. In other words, they are negotiable. See para 8-28 et seq.
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Covenants

Detailed covenants are rare. The reason is that it would be impracticable for
the issuer to negotiate modifications of over-rigid covenants with numerous
bondholders if circumstances changed. More extensive covenants may be
found if the bond is constituted by a trust deed since a representative is
available to monitor the covenants on behalf of the bondholders.

Pari passu clause This usually states:

“The Bonds are unsecured obligations of the Issuer and rank at least pari passu,
without any preference amongst themselves, with all other outstanding,
unsecured and unsubordinated obligations of the Issuer, present and future.”

This statement contains two limbs: pari passu equality between bonds, and
pari passu status with other unsecured debts.

For the effect of the pari passu clause generally, see para 3-27.

The inter-bond equality provision contracts out of any rule there may be
that bonds rank according to the date of their creation: such a rule would be
unusual but might apply, e.g. to a secured bond and also applies to forma-
lised securities in some Spanish-influenced jurisdictions. The statement may
also constitute a covenant that the issuer will not discriminate between
bondholders although it is not clear if this applies only on competition
between creditors, i.e. actual insolvency, even though not yet judicially
ordered. It may prevent compromises whereby more favourable terms are
made available to some but not all the bondholders. Listing codes and the
general law may in any event require bondholders to be treated equally.

Negative pledge Most bonds will contain a negative pledge. For negative
pledges, see para 3—10 et seq.

Negative pledges in bonds are traditionally without teeth: usually they
only prohibit the grant of security for comparable securities, e.g. listed
external debt of more than one year maturity, The issuer can secure non-
listed debt, e.g. bank borrowings. These negative pledges are not designed to
prevent the subordination of the bondholders by the creation of security by
the issuer in favour of other creditors, but rather to prevent the issue of com-
parable secured debt whose existence might prejudice the relative value of
the unsecured bonds and thereby directly affect bondholders’ interests:
investors might be more likely to purchase the secured bond. Hence the
negative pledge is primarily intended to provide market support for the
price of the bonds. But the romantic “same paper, same treatment’’ motive
is also present. As a control on the grant of security by the issuer, the bond
negative pledge is useless. :

International Loans, Bonds and Securities Regulation 137
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difficult to enforce impartiality in the purchase of bonds by the purchase
agent. Purchase funds are now rare in the eurobond market.

Perpetual bonds A perpetual bond is one which is not redeemable by the
issuer except upon default or if a withholding tax is imposed. Corporate
irredeemables have been known in domestic markets for many years and
in England statutory recognition is now given to them by company legis-
lation, even if they are secured, i.e. the objection to clogs on the equity of
redemption of mortgaged assets does not apply.

The defaults are generally limited to non-payment and winding-up.

Perpetuals are usually subordinated to all other creditors of the issuer.
One purpose of a perpetual is to approximate the bond to preference
share capital while preserving its status as debt. The reason may be that
interest is tax deductible but preference dividends are not, but the effect of
equity is required, e.g. for bank capital adequacy purposes. Subordina-
tions are discussed in another work in this series.

Early voluntary redemption Investors generally prefer that issuers should
not be able to voluntarily redeem the bond before its maturity because
this results in a loss of the investment, e.g. the higher interest rate on the
bonds if market rates are lower.

If a voluntary prepayment right is conceded, then a premium may be
payable on a sliding scale commencing at, say, 105 per cent in the early
years and dropping by, say, 1 per cent for each subsequent semi-annual
period. Prepayments and sliding scales are now unusual in the euro-
bond market. In England a prepayment premium is not a void penalty
unless it is unfair or unconscionable or is payable on a default: see
Multiservice Bookbinding v Marden [1978] 2 All ER 489 (a mortgage
loan).

The bond generally provides that the bonds prepaid are selected by lot
and for the application of prepayments towards any redemption instal-
ments in inverse order, i.e. the compulsory redemption instalments
continue in the full amount notwithstanding the early prepayment until
the bonds are fully redeemed. Thus the life of the issue is shortened. Bank
loan practice is the same.

Normally it will be clear from the language of the bond that an issuer
does not have a right of early redemption if no express right is conferred
by the bond. It was held in Hooper v Western Counties and South Wales
Telephone Co Ltd (1892) 68 LT 78 that debentures are not redeemable
before the stated fixed date unless otherwise provided. An Australian
court has delivered a similar opinion in relation to a loan: Hyde Manage-
ment Services (Pty) Ltd v FAI Insurances (1983) 144 CLR 541.

In the absence of an express provision as to application of partial pre-
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payments towards instalments in inverse order, the issuer could probably
not choose S_”:nr instalments to apply the redemption amount against
but must continue to pay in accordance with the fixed redemption terms
of the bonds so that the prepayment shortens the life of the issue: but this

&m@m:mm.os the terms of the bonds and any applicable rules as to rights of
appropriation.

Early redemption for tax Almost invariably an issuer can voluntarily
nnm.mm:,_. the bonds if a withholding tax is imposed which gives rise to an
obligation upon the issuer to pay additional amounts under the grossing-
up clause in the bond. If this were not the case, the issuer would theoreti-
nm:.% be subject to potentially unlimited liabilities at the hands of the tax
legislature. Redemption in such a case must generally be on interest pay-
ment mm_.“nmu in whole, and at par. Hence no discrimination between bond-
.roEmnm is permitted. This right of redemption is not usually allowed in
issues by sovereign states since they control their own tax laws.

Purchase A.um ._uo:mm by issuer Unlike share capital, there are generally no
me_ restrictions on an issuer purchasing its own debt and even re-issuing
it. In some jurisdictions, the acquisition of the debt instrument by the
debtor may cause the debt to be extinguished automatically. In England
the Companies Act 1985 allows debentures purchased by a company to
be reissued with the original priority if they are secured.

Some vo.:mm allow the issuer (or its subsidiaries) to purchase its own
bonds provided:

— If made by tender, the tender is available to all bondholders alike (to pre-
vent discrimination).

— The purchased bonds are cancelled. They must not be reissued or resold.

Reissues would, for example, potentially run into securities regulation
problems.

— Purchased bonds are credited towards any subsequent compulsory
redemption instalments.

A _”.Ewnrmmo.mm therefore similar to a prepayment except that (i) the trans-
action requires a willing seller, (ii) the issuer need not purchase at par, and
(iii) no prepayment premium is payable.

Payments

Bearer bonds Payments on bearer bonds are made against surrender of the
bonds or coupons at the specified offices of the specified paying agent.
Generally it is a custodian or sub-custodian who collects.

International Loans, Bonds and Securities Regulation 141
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