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(p. 114) Chapter 6 The Ethics of International Refugee
Protection

1. Introduction

THE normative foundations of refugee admission and protection are contested. On the one
hand, the human rights origins and orientation of the international refugee protection
regime ushered in by the Refugee Convention and its 1967 Protocol are firmly established.
Most recently, the Global Compact on Refugees reaffirms that international refugee
protection ‘emanates from fundamental principles of humanity and international solidarity’,
as guided inter alia by ‘relevant international human rights instruments’.! In this sense,
refugee law and the protections it affords are instances of the operationalization of
international human rights law, insofar as we understand the varieties of persecution
suffered by refugees to be a subset of serious human rights violations and the remedies
offered by refugee law as a form of international human rights protection.?

On the other hand, the Global Compact equally maintains that international refugee
protection operates within a framework rooted in ‘the principle of sovereign equality of
States’3 that recognizes the ‘primary responsibility and sovereignty of States’.* The
document reasserts ‘the primacy of national ownership and leadership’® of refugee
protection programmes and the importance of proceeding in ‘consultation with national
authorities and in respect of relevant [national and local] legal frameworks’.® If, as
Hathaway argues, ‘international human rights law is fundamentally a means of delimiting
(p. 115) state sovereignty’,” then this dual emphasis on international human rights and the
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priority of State sovereignty reflects a conceptual and practical tension. This tension frames
the various ethics of refugee protection explored in this chapter.

The Global Compact carefully but irresolutely negotiates between the cosmopolitan lexicon
of ‘responsibility-sharing’, ‘burden-sharing’, ‘human rights’, and ‘dignity’,8 and the more
sovereigntist language of ‘generosity’, ‘national security’, ‘limited resources’, and ‘national
legislation, policies, and priorities’.? Several disjunctive logics are thus at play in the text of
the Global Compact: cosmopolitanism versus State sovereignty, charity versus legal
obligation, national security versus humanitarian necessity, international versus national
law.

In this chapter, we outline two diverging strands in the literature on the ethics of refugee
protection: first, what we call the ‘statist ethics of refugee protection’, of which the
positions of liberal nationalists and liberal internationalists are paradigmatic; and second,
what we call the ‘cosmopolitan ethics of refugee protection’, which we subdivide into three
dominant positions: the agency-centric view, the power-centric view, and the postcolonial
view. Our aim is to outline each of these positions, and then to sketch briefly the contours of
a sixth position based on Benhabib’s concept of jurisgenerativity.1°

2. Statist Ethics of Refugee Protection

The English term ‘refugee’ in its current usage originated to describe the roughly 400,000
French Huguenot réfugiés who fled to England in 1685 following Louis XIV’s revocation of
the Edict of Nantes that had granted religious liberty to French Calvinists almost a century
earlier in 1598.11 While some scholars argue that the concept of the ‘refugee’ is thus
endogenous to the modern nation-State system,!? the experience that prompted the
Huguenots’ flight from France—what we now call ‘persecution’—is transhistorical and
transcultural. The nascent field of refugee history has started to map how migratory
populations fleeing harm have been variously constituted across time and space.!3 Broadly
understood, the refugee is in fact a much older figure than the citizen.4

(p. 116) The protection of the most vulnerable escaping targeted harm and natural disaster
has long been central to the predominant ethical systems of the world—both ancient and
modern, religious and secular.!® Of course, the parameters of these ethical, as opposed to
legal, obligations have traditionally depended not only upon whom we recognize as the
most vulnerable, but also on how we understand the causes of their vulnerability. It is
widely accepted that those who cause refugees to flee may have remedial obligations to
them, as reflected, for example, in the financial compensation that successive German
governments pay to Jews and other minorities persecuted in the Holocaust.16

In what we call the ‘statist ethics of refugee protection’, such ethical obligations are
assessed in relation to the proper ‘balancing’ between the moral rights of the vulnerable
and the ethical obligations of those who are in a position to offer them protection.
Importantly, these duties are not ‘perfect’,1” in that they do not oblige unconditionally, but
depend on the circumstances underlying the vulnerability in question and past ethical
relations between the implicated parties. From this standpoint, refugee protection becomes
an act of beneficence and of compensatory or remedial justice. In contemporary debates,
two versions of this view are dominant—what we call the ‘liberal nationalist’ and the ‘liberal
internationalist’ positions.

a. Liberal Nationalism

Liberal nationalists subscribe to the view that assessing responsibilities towards refugees
requires weighing the interests of ‘people who are liable to be severely harmed as a result
of the persecution they are undergoing with those of bounded political communities that
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are able to sustain democracy and achieve a modicum of social justice but need closure to
do this’.18

Underpinning this view is the notion that democratic self-governance is predicated on well-
protected territorial borders. According to liberal nationalists, a centralized agent is
required to assume responsibility for protecting a country’s natural and material assets and
to ensure continuity of its public culture and democratic values. Immigration is permitted,
but it remains a privilege regulated through the sovereign determinations of a State’s
legislature.

(p. 117) Although liberal nationalists consider it desirable that legislatures should act in
accordance with international law, what counts in the first place, is ‘our’ law, ‘our’
precedents, and ‘our’ values. The liberal nationalist position has a formidable array of
adherents, including, amongst others, Rawls, Walzer, Nagel, and Miller.!? For the purposes
of this discussion, we briefly sketch Miller’s and Rawls’ versions of this argument, which we
take to be paradigmatic.

Miller and Rawls both underline the priority of democratic self-determination in assessing
States’ duties towards immigrants and refugees. For Miller, this entails the twofold right of
a population with a shared national identity to (a) occupy a territory that it has
‘transformed’ over time and endowed with ‘material and symbolic value’,2% and (b) to
determine policy in that territory via a representative State within the limits prescribed by
human rights.?!

Rawls similarly emphasizes territorial sovereignty as a precondition of self-determination,
but offers a more Lockean justification in arguing that a territory is ultimately an ‘asset’
that, like other forms of property, would deteriorate unless a defined agent, namely a
‘people’, assumes responsibility for its maintenance.?2 However arbitrary a given border
regime might appear from a transhistorical viewpoint, Rawls maintains that control of
human flows across borders is therefore necessary (in the absence of a world State) to
secure ‘in perpetuity’?3 the fundamental asset on which the existence of a ‘people’ depends
—its territory.24

Nonetheless, for Rawls and Miller alike, the right of territorially predicated self-
determination is subject to constraints. For Rawls, self-determination cannot entail the
subjugation of another people;2° but this constraint means equally that another people
cannot be compensated for their ‘irresponsibility in caring for their land and its natural
resources by...migrating into other people’s territory without their consent’.26 For Miller,
the right of self-determination is restricted insofar as States are committed to human rights.
This commitment generates both ethical obligations towards displaced persons in general—
irrespective of whether their claims stem from ‘state persecution, state collapse, or natural
disaster’?’—and more particular obligations to refugees when the receiving State is at least
partly responsible for the factors leading to their displacement.

Still, both agree that these limitations to territorial sovereignty do not ipso facto obligate
States to admit refugees. Miller argues that the right of self-determination justifies
substitutive measures by States to fulfil their duties towards refugees without offering full
admission. These measures include refugee-trading schemes between receiving States
(including cash transfers agreements),® skills-based admission (p. 118) policies,?? national
admission quotas,30 and, in certain instances, ‘outside intervention’ in States of origin (such
as humanitarian aid, investments, or support to create ‘safe havens’).3! Rawls, by contrast,
emphasizes that liberal-democratic peoples have a ‘duty of assistance’ to support ‘burdened
societies’ ‘to manage their own affairs reasonably and rationally and eventually to become
members of the Society of well-ordered Peoples’,32 principally by establishing ‘just basic
institutions for a free constitutional democratic society’.33 He does not, however, extend this
duty of assistance to protect those who seek asylum at a State’s border. Similarly, Miller
asserts that when a State ‘sincerely and reasonably believes it has done enough, taking into
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account the cost of accepting refugees’, it is ‘better to say honestly that not every one [sic]
can be rescued’.3*

Undergirding Miller’s and Rawls’ shared commitment to territorial sovereignty as a ‘trump
card’ against obligatory refugee admission is a common concern for cultural self-
preservation. For Miller, immigrants in significant numbers change the ‘self’ in ‘self-
determination’ by altering the composition of the body politic, and therefore also the public
culture of a society. Miller thus reasons that political self-determination entails a right on
the part of the representative State to limit immigration to serve this end.3?

Rawls likewise invokes the protection of liberal-democratic culture as a justification for
discretionary immigration control, citing Michael Walzer.36 But he goes a step further in
implying that the ills facing individuals in ‘burdened societies’ stem from certain ‘religious,
philosophical, and moral traditions’, rather than from material constraints or inequalities in
global distributive justice.3” Accordingly, he insists that while the causes of migration are
multifaceted, including the ‘persecution of religious and ethnic minorities, the denial of
their human rights’, migration would cease to be of concern once ‘religious freedom and
liberty of conscience, political freedom and constitutional liberties, and equal justice for
women’ are instituted globally.38

Rawls’ and Miller’s accounts reflect the broader liberal nationalist position that the right of
territorial self-determination means that any ascertainable State obligations to protect
refugees can be subsumed under a broader duty of care to remedy the causes of
displacement in various ‘burdened’ countries of origin. Admission is not the sine qua non of
ethical standard through which States must fulfil such duties towards refugees. As we later
discuss in the context of power-centric and postcolonial critiques of refugee protection,
some iterations of the liberal nationalists’ prescription for ‘outside assistance’ are
worryingly conducive to justifications of cultural, economic, and perhaps even military
imperialism, however inadvertently.

(p. 119) b. Liberal Internationalism

Liberal internationalists interrogate the treatment of territorial sovereignty as the
preponderant consideration in assessing our duties towards refugees. They highlight that
sovereignty is not an intrinsic property or ‘first principle’ of isolated States, but emerges
from an international system of mutual recognition whereby States reciprocally recognize
territory and other aspects of sovereignty according to shared norms. In Haddad’s words,
‘sovereignty is never absolute and international society could not exist without an element
of concession on the part of individual states’.3? Because territorial sovereignty emerges
endogenously to international legal-political norms and processes, it cannot ground an
ethical or political limitation to international legal duties towards refugees in the way
suggested by liberal nationalists.

To be clear, liberal internationalists do not claim that territorial sovereignty is meaningless,
but rather that the Westphalian model of the absolute jurisdiction of a central authority over
all persons within a State’s territory is a myth of the past. Liberal international sovereignty
is structured by the principles and commitments outlined in international law, including the
UN Charter (1945), the UDHR (1948), and the regimes of human rights created in the
aftermath of the Second World War, including the ICCPR (1966) and the ICESCR (1966). In
the protection of their borders, States must not derogate from these international
commitments.

Immigration policies that privilege ‘meritocratic’ assessments, or that prioritize immigrants
with family affiliations, may be acceptable from a liberal international perspective if they
are adopted by national legislatures in compliance with international human rights norms.
But the rights of the strangers amongst us are not at the discretion of States alone; they
must be in conformity with national, regional, as well as international norms. Prominent
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liberal internationalists include, amongst others, Henkin, Doyle, Koh, Hathaway, and
Slaughter.40

Some liberal nationalists argue that obligations towards refugees stem only from States’
voluntary accession to the Refugee Convention and the 1967 Protocol. However, there is a
crucial normative link between State sovereignty and the protection of human rights,
including refugee rights, that is not exhausted by States’ commitment (or lack thereof) to
the primary instruments of refugee law. As Hathaway argues, international human rights
are essential to State sovereignty insofar as they ‘establish a benchmark of a government’s
(p. 120) right to claim sovereign authority over a people’.4! States that violate international
human rights norms fail to achieve the minimum standard for international legitimacy and
delegitimize their claim to ‘autonomous authority’.#? Henkin elaborates that although the
Refugee Convention and its Protocol were largely distinct from international human rights
law in their inception, serving as ‘a small concession by compassionate states addicted to
and fearful for their “sovereignty” ’,43 the situation over the past six decades has changed
this relationship substantially. International human rights law has since grown from a series
of non-binding declarations to ‘binding covenants and conventions’; and accordingly,
international refugee law has become inextricably enmeshed with international human
rights law insofar as ‘massive flows of refugees result from massive human rights

violations’.%4

According to Costello and Foster, this entanglement is reflected in part through the fact
that the norm of non-refoulement is gradually attaining the status of a jus cogens norm.*3
This places non-refoulement alongside other universal, non-derogable norms in
international law, such as the prohibitions on genocide and torture. For Henkin, an updated
reading of international refugee law must thus recognize ‘not only the Refugee Convention
but the International Covenants and the UN Charter; not only UNHCR, but the Human
Rights Committee and, if necessary, the UN Security Council’.46

For Hathaway, the increasing entanglement of refugee and human rights law means
reorienting the concept of ‘persecution’ at the centre of the Refugee Convention. Since
international human rights serve principally to define the basic duties that States owe to
their citizens and those within their jurisdiction, understanding persecution specifically as a
failure of State protection resituates refugee protection within the purview of human rights
law.47 In particular, Hathaway claims that a human rights-focused conception of persecution
re-centres the fact that the distinctive feature of persecution is a form of harm that entails a
coercive separation between the refugee and his or her home, and thereby a rupture in the
State-citizen relationship.#® Thus understood, refugee law qua human rights law becomes a
means to enable ‘persons to disengage from states which have forfeited their claim to
international legitimacy by failure to adhere to basic standards of human rights law’.%°

Hathaway recognizes that the Refugee Convention’s requirement to demonstrate a nexus
between serious harm feared and one of five enumerated grounds—race, religion,
nationality, membership of a particular social group, or political opinion—precludes (p. 121)
other categories of persons fleeing human rights violations from accessing international
protection; the Convention could even be accused of elitism for privileging dissidents and
government opponents. Still, he defends the Refugee Convention’s nexus requirement in
part as a mechanism to identify ‘the most deserving as among the deserving’®? in a world
with insufficient capacity to accommodate all those with legitimate claims to fearing serious
harm.5!

Souter adds that within this prioritized group are those who are ‘doubly deserving’ of
asylum because they also have claims to ‘reparative asylum specifically from a particular
state’.%2 In reconceiving of asylum as reparation for historical harm, Souter offers an ethic
of refugee protection based on diachronic, rather than only synchronic, notions of justice.
Souter contends that under certain conditions, asylum can serve as an appropriate remedy
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by States that are causally responsible for harm leading to displacement. He admits that
discerning causation and assigning State responsibility require a scalar approach, in which,
for instance, ‘an Iraqgi refugee claiming asylum in the United States since its invasion
appears to have a stronger reparative claim than a Rwandan seeking asylum in Belgium on
account of its past colonial rule’.>3 But he posits nonetheless that reparative justice should
be one amongst several considerations in prioritizing claims for refugee status.?*

Despite their divergences in emphasis, these various accounts encapsulate the broader
liberal internationalist view that claims to State sovereignty cannot pre-empt obligations
deriving from ratified treaties, jus cogens norms, or international human rights law. But as
Parekh highlights, discussion about the legal and ethical obligations of receiving States at
their borders should not occlude an equally important aspect of refugee protection:
upholding their dignity and autonomy.”® In this vein, we turn to other perspectives that
situate ethical obligations towards refugees as matters of respect for their human dignity
and agency, and not only as forms of beneficence, remedial duty, or legal obligation on the
part of States. We call these views the ‘cosmopolitan ethics of refugee protection’.

(p. 122) 3. Cosmopolitan Ethics of Refugee Protection

The cosmopolitan position pushes liberal internationalists beyond the perspective of the
State, which, whether liberal or not, privileges an ‘ontology of containment’ that occludes
the radical fluidity, historical variability, and interdependence of peoples, histories, cultures,
and territories across borders. Cosmopolitanism proceeds from the premise that mobility is
an anthropologically deep-seated drive of the human species, and that the regulation of
human mobility through national borders is relatively recent in human history.>%

The cosmopolitan view is not, however, a plea for a world without borders. To the contrary,
cosmopolitans generally recognize that republics and democracies require jurisdictional
boundaries.?’ In this aspect, cosmopolitanism in fact converges with liberal nationalists’
emphasis on democratic self-determination, that is, to know in whose name the law is
enacted and who is accountable for its enactment. But for cosmopolitans, these
jurisdictional boundaries need not be coterminous with violently guarded territorial border
regimes. If we shift our gaze below and above the level of the State, we begin to recognize
various forms of interdependence amongst citizens and strangers at the level of
municipalities, regions, borderlands, and transnational alliances.

While both liberal nationalists and internationalists treat migratory movements as matters
to be regulated and governed, cosmopolitans seek to identify how, at the causal level, such
movements express forms of structural dependence and interdependence amongst peoples.
Cosmopolitans situate the roots of the ethical responsibilities we bear towards each other in
the economic and political systems in which we are mutually implicated. Three versions of
the cosmopolitan position have achieved prominence in the political-theoretic literature on
refugee protection—what we call the ‘agency-centric view’, the ‘power-centric view’, and
the ‘postcolonial view’.

a. Agency-centric Views

Drawing on Arendt’s insights, the ‘agency-centric views’ can be attributed to the work of
several scholars, including Benhabib,?® Giindogdu, and Mann, amongst others. These views
are grounded upon two interrelated claims. First, agency-oriented theorists argue (p. 123)
that the tribulations suffered by refugees are irreducible to the specific harms that
determine eligibility for refugee status. Rather, at the core of refugeehood is the loss of a
‘world’—that is, following Arendt, the loss of membership in a political community where
one is ‘judged by one’s actions and one’s opinions’.?? In deploying a conception of human
personhood and dignity that is explicitly political, rather than legal-formal, agency-centric
theorists emphasize the importance of restoring some form of political membership through
the realization of the ‘right to have rights’. Ethical obligations towards refugees are not
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exhausted by temporary protection but extend towards their integration into civil and
political society.

Secondly, the agency-centric account holds that ethical responsibilities towards refugees
are reducible neither to the legal obligations between States generated by international
law, as asserted by legal positivists, nor to any obligations towards ‘humanity as such’,
implied by an ontological account of human rights as pre-political and inalienable, as
understood in natural rights theory.6? While States and international institutions might be
the formal adjudicators of rights claims, such claims are justified with reference to moral
and political obligations amongst human beings that are irreducible to statist terms. The
encounter between those who have rights and those who lack them is thus at the core of the
ethics of refugee protection.

The agency-centric account is oriented around Arendt’s insight that the legal-political
institutionalization of international human rights has failed to meaningfully challenge the
equation of the ‘rights-bearer’ with the citizen. As Giindogdu elaborates, it is precisely
when certain categories of migrants become de facto stateless—that is, when they can no
longer fully avail themselves of the benefits of citizenship—that we can yet discern the
degree to which the guarantee of human rights remains contingent upon citizenship. For
Gundogdu, however, this continued disjunction between ‘man’ and ‘citizen’—traceable to
the 1789 Declaration of the Rights of Man and Citizen—does not lead to the cynical view
that human rights ought simply to be dismissed as ‘logical inconsistencies, hypocritical
gestures, or deceptive ploys’.%! Rather, the political core of human rights becomes apparent
and actionable only when we realize that specific human rights presuppose the more
foundational ‘right to have rights’—that is, the right to membership in a polity in which
one’s deeds and actions have significance. Because the predicament of the rightlessness of
refugees reveals that human rights are not entailed in ‘bare life’, that is, in the factum
brutum of human living, we begin to understand that rights must be enacted and
demanded; and thus they must be understood as intrinsically political.

Giindogdu characterizes politics as encompassing ‘practices of enacting freedom
understood as the capacity to begin something new and interrupt processes that were (p.
124) taken to be automatic’.62 Such practices build a shared world of understanding and
establish a community of equals amongst ‘human beings who are otherwise “different and
unequal” ’.63 These politicizing practices that endow subjects with the ‘right to have rights’
lie in tension with anti-political impulses within the domain of what Arendt calls the ‘social’
and which ‘reduce politics to an administration of life’s necessities’.%* Such anti-political
impulses predominate in certain humanitarian approaches that treat refugees as speechless
subjects® or destitute victims®® and limit remedies to the temporary provision of their basic
needs for survival.

At the same time, the language of human rights is deployed by migrants and refugees who
paradoxically ‘claim and exercise the rights that they are not fully authorized to claim and
exercise’.%7 Through her account of the sans-papiers movement of undocumented migrants
in France, Giindogdu argues that migrants and refugees do not passively receive juridical
determinations of the scope of their rights, but rather participate in ‘political practices of
founding human rights’ through which they ‘render their speech audible and intelligible,
position themselves as political subjects capable of making rights claims, and establish the
validity of these claims by wooing the consent of their interlocutors’.68

While Mann shares Giindogdu’s broadly Arendtian goal to recover refugee agency in the
shaping of international law, he argues that the ethical core of human rights stems ‘not
from inclusion in particular communities but from the bare life of humans as such, as
experienced by those of us who are bound by human rights law’.6° The action of ‘demanding
consideration’”? for oneself by ‘putting oneself in the hands of’’! an authority—of thrusting
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oneself upon sovereignty’2—constitutes what Mann calls the fundamental ‘right of
encounter’.

Mann symbolizes the right of encounter through the figure of the ‘universal boatperson’—
that is, the refugee in distress who seeks assistance from a coastguard or navy agent at
high seas outside of sovereign jurisdiction.”® Mann treats the boatperson’s encounter with
the State as a ‘litmus test for law’ in determining whether any rights stem from bare life as
such, beyond State authority, contractual obligation, and sovereign consent.’4 His answer is
clear: even where sovereignty has no dominion, this encounter generates an obligation
experienced existentially by both the boatperson and the State agent as an ethical
imperative to protect. He argues that this imperative is the ontogenesis of international
human rights law insofar as it generates rights and duties that cannot be derived from a
positivist account that treats sovereignty as the cornerstone of (p. 125) international law.”®
Because refugees impose duties on States and citizens in exercising the right of encounter,
‘making human rights claims remains a political action even if not engaged from a position

of reason but responds to need, necessity, and fear’.”6

For agency-centric theorists, the tension between the political and the anti-political
potentialities of human rights law remains the site of hope: for Glindogdu, because refugees
do not take the denial of their rights as a limit on possibilities for political action, and for
Mann, because refugees deploy novel means, including emerging technologies, to facilitate
face-to-face encounters with ‘rights-bearing’ others despite deterrence efforts. Most
importantly, for agency-centric theorists, the meaning of the law is always predicated on the
broader political world. In this insight, there is both fragility and possibility.

b. Power-centric Views

The ‘power-centric views’ focus on a critique of governmentality’’ in the ethics of
protection. While accepting the critique of legal-formalistic interpretations of human rights
advanced by agency-centric theorists, the power-centric position assumes a much more
cynical view of the insight that the meaning of human rights is fundamentally political. In
this account, human rights become an instrument to further occlude the voices and actions
of the vulnerable, rather than to engender new possibilities for the exercise of their agency.
In refiguring refugees as mere victims, humanitarian programmes, drawing on the
language of human rights, produce docile subjects whose inclusion is predicated on their
depoliticization.

Power-oriented critics of human rights and humanitarian protection include, to name a few,
Agamben, Moyn, Fassin, Ranciere, and Ticktin. We briefly reconstruct the positions of
Ranciere and Fassin as representative of the broader power-centric view.

For Ranciére, the discourse of human rights took a contradictory turn at the end of the
twentieth century. While announcing themselves as the universal premise of global
democracy following the collapse of the Soviet Union, human rights are increasingly
revealed as the rights of victims, of ‘those who were unable to enact any rights or even any
claim in their name, so that eventually their rights had to be upheld by others’.”8 The
universal rights of the human are transformed into the particular rights of the
‘humanitarian’ to intercede on behalf of the dispossessed. For Ranciere, (p. 126)
international human rights thus ushered in a new right of invasion through ‘humanitarian

interference’.”®

While certain elements of Ranciere’s critique resemble the more political aspects of the
agency-centric position, he departs from them in his account of what human rights have
become in practice. For Ranciére, instead of following a path of dissensus,8° the
institutionalization of human rights seeks consensus—that is, ‘closing the spaces of
dissensus by plugging the intervals and patching over the possible gaps between
appearance and reality or law and fact’.81 He claims that the turn towards ‘consensus’ in
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human rights law seeks to reify rights as attributes of ‘real groups, attached to their
identity and to the recognition of their place in the global population’.8? In the guise of
universalizing rights, consensus aims to legally formalize human rights, or to achieve the
semblance of the ‘identity of law and fact’.83 For Ranciére, refugees and others without
effective State protection possess human rights only to the degree that they use them to
resist their reduction to ‘bare life’. There is no fundamental ‘right to have rights’ other than
the one erected in oppositional struggle.

Fassin offers a related but more ethnographically rooted account of the perils of what he
calls ‘humanitarian reason’, or the logic of power that ‘governs precarious lives...that
humanitarian government brings into existence by protecting and revealing them’.84 At the
broadest level, he claims that there has been a shift in State discourses from the political
rights of precarious populations to their pain and misfortune, resulting in new requirements
to expose ‘suffering’ to gain access to recognition and services.

Applying his critique to the asylum regime in France, Fassin argues that asylum authorities
have progressively altered the ‘site of veracity’ of asylum adjudication since the 1970s.
Although asylum seekers’ narrative accounts of their flight were ‘long the only evidence
testifying to their story and justifying their request’, the new regime casts suspicion on the
evidentiary value of narrative testimony, instead focusing on claimants’ bodies as the
vehicles on which the veracity of their narratives is inscribed.?> This change in the asylum
system’s ‘truth regime’ creates a new purview for medical-technocratic expert authority in
the adjudication process to ascertain ‘the scars left by the violence suffered’.86 The truth of
the expert supplants the truth of the claimant.

For Fassin, this increasing focus on the corporeality of asylum seekers both betrays the
possibility anchored in the Refugee Convention of securing refugee status on the (p. 127)
basis of a well-founded fear of persecution (even where actual persecution has not
occurred) and neglects the formal characteristics of many instances of modern State-
sponsored violence. ‘[Bly an ironic turn’, he notes, ‘it is at a moment when the practice of
torture is developing toward increasingly invisible forms that a visibility of marks on the
body is demanded to confirm that persecution did indeed take place’.87 But the body often
has little to say because expert ‘torturers silence it’.88

Fassin’s argument parallels Ranciere’s in suggesting that the recent technocratization of
adjudicating refugees’ claims masks new modalities of State power that aim to depoliticize
the experiences of ‘precarious subjects’ (borrowing from Butler)8? as a precondition for
recognition. If Ranciere highlights that the body is already political, and never simply ‘bare
life’, then Fassin elaborates the tactics deployed by States to actually depoliticize the bodies
of precarious subjects by refiguring them as independent sites of truth to be decoded by
experts. While remaining deeply sceptical of institutional remedies and other programmatic
solutions, adherents of the power-centric position hint at an oppositional potential for
human rights as a language of political mobilization and resistance.

c. Postcolonial Views

Drawing on the experiences of formerly colonized nations in the Global South, postcolonial
theorists rewrite the history of international humanitarian and human rights law to expose
how these ostensibly universalistic frameworks reflect the partial interests of former
colonial powers in Europe and North America.?? Some postcolonial theorists argue that key
concepts underlying international law, including the notion of ‘humanity’, as formulated by
European Enlightenment thinkers such as Immanuel Kant, cannot be detached from the
history of Western imperial expansion in Asia, Africa, and Latin America.%!
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In bringing these theoretical claims to bear on international refugee law, postcolonial
theorists argue that the 1967 Protocol’s universalization of refugee status beyond Europe,
and more importantly, the removal of its temporal limitation, was insufficient to mitigate the
deep Eurocentrism in the nexus requirements attached to the concept of persecution in the
original Refugee Convention.%? Even proponents of the universal relevance of the Refugee
Convention, such as Hathaway, often concede that defending the treaty requires assuming
States’ willingness to continually stretch the scope of the five (p. 128) enumerated forms of
civil-political status to match ‘contemporary realities’ beyond Europe, such as the
prevalance of generalized conflict without specific targets of individualized harm.?3 It is
clear, however, that States of asylum in the Global North do not universally accept such
interpretive flexibility.

In recognition of the limited scope of the Refugee Convention, several States have adopted
supplementary legal instruments to broaden the scope of the refugee definition, such as the
OAU Convention in Africa and the Cartagena Declaration covering Central America,
Mexico, and Panama. Despite these legal advances, the fact that 84 per cent of refugees are
hosted in developing countries®® reveals that the globalization of refugee law has not been
accompanied by a corresponding globalization of responsibilities for the fate of the world’s
refugees. While neighbouring countries in the Global South bear a disproportionate
responsibility for accommodating the vast majority of refugees,?® the territorial lines
between these countries were in many cases drawn by former colonial powers with little
regard for the daily existence and well-being of the populations concerned.?8 In these
regions, it is frequently difficult to distinguish State failure, official corruption, and grinding
poverty, from a well-founded fear of persecution.

In view of these ironies, some postcolonial scholars engage in a more radical critique,
interrogating the distinction between refugees and migrants altogether. Achiume, for
instance, argues that the treatment of refugees as an exceptional group worthy of
admission in an otherwise closed-border State system is undergirded by a ‘neocolonial’
conception of State sovereignty as the ‘right to exclude foreigners and nonnationals’.%”

For Achiume, the notion of sovereignty as the ‘right to exclude’ occludes the fact that the
forms of globalization structuring the contemporary world stem from nineteenth-century
colonial institutions designed to afford political and economic advantages, such as freedom
of movement, to colonizing nations, while systematically denying such advantages to
colonized populations.?® These asymmetrical global associations were not only ‘in
significant part condoned by the European international law in force at the time’, but were
further ossified by international law at the end of empire through the pairing of ‘formal
political independence with structural political and economic subordination to First World

nation-states’.9?

Against this regime of ‘quasi-sovereignty’, Achiume contends that ‘[p]olitical self-
determination requires economic agency’,199 and that such agency is predicated on (p. 129)
having an equal say in the ‘effective collective vehicles of self-determination presiding over
the field of neocolonial empire’.1%1 According to Achiume, because neocolonial dynamics
ensure that these ‘vehicles’ of self-determination remain ‘First World’ nation-States, she
claims that States in the Global North have ‘no right to exclude Third World persons’,102

including migrants of all forms, insofar as they are committed to universal political equality.

Echoing other postcolonial critics, Achiume’s call for ‘migration as decolonization’
advocates a radical departure from theories of sovereignty that authorize migration only as
occasional deviations from a territorial conception of sovereign self-determination premised
on the ‘right to exclude’.
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4. Towards an Ethical Reorientation

Counterposing the positions discussed in this chapter—liberal nationalism, liberal
internationalism, and the three varieties of cosmopolitanism—reveals divergences along
several key axes, such as territorial sovereignty versus international obligation, legal
formalism versus political action, and victimhood versus agency. These various
commitments compete for preponderance in defining the source and scope of our
obligations towards those displaced across international borders. One overarching tension,
however, encapsulates the rest: the legal versus the political.

Liberal nationalists argue that positive domestic law represents the political will of a
bounded demos, and that international law lacks legitimacy when it is unchained from
mechanisms of democratic accountability. We must therefore look first and foremost to our
legislatures to define our responsibilities towards non-citizen ‘others’. Liberal
internationalists, in contrast, contend that respect for the territoriality underlying
democratic self-determination has always been premised on mutual recognition of
sovereignty in an international system. As such, international positive law is equally a
precondition for democratic politics. Our obligations towards refugees must thus be
situated in the context of international treaties.

Agency-oriented cosmopolitans shift the register of discussion, arguing that law at all levels
—local, national, and international—is always supervenient on a broader political world that
provides the hermeneutic horizon for legal interpretation. In this view, we must turn
towards refugees themselves to enact the obligations that we owe them, and not to the law
alone, although we are jointly responsible for their institutionalization. While power-centric
cosmopolitans loosely share the premise that duties stem from political encounters, they
add the major caveat that the law mirrors and further entrenches the power structures that
configure the larger political world, (p. 130) despite its purported neutrality and
universalism. They join postcolonial theorists in arguing that the obligation to protect the
‘other’ cannot be cleanly separated from the impulse to dominate that ‘other’. Protection
must be wrested through political struggle.

Above all, what is at stake in this debate is whether the source of our responsibilities
towards ‘strangers among us’ ought to be derived from positive law, as defined either by a
State or by international declarations and treaties, or from political praxis—that is, from the
declarations, actions, and demands of refugees themselves. Of course, these are not
mutually exclusive possibilities. Indeed, our main contention is that the duality between the
legal and the political is much more porous than each of these positions, taken in isolation,
presupposes. Drawing on Benhabib’s concept of ‘jurisgenerative politics’, we argue that a
responsible ethics of refugee protection must look both to the law and to political praxis to
elaborate our obligations towards those forcibly displaced across borders without effective
State protection.

As Cover contends, there is a fundamental disjunction between law as power and law as
meaning. While law as power flattens competing normativities into a singular authoritative
interpretation backed by coercive force, the ‘uncontrolled character’ of law as meaning
‘exercises a destabilizing influence upon power. Precepts must “have meaning”, but they
necessarily borrow it from materials created by social activity that is not subject to the
strictures of provenance that characterize what we call formal law-making’.193 Benhabib
elaborates that the:

[1]law’s normativity does not consist in the grounds of its formal validity, i.e. legality,
alone. Law can also structure an extra-legal normative universe by developing new
vocabularies for public claim-making, by encouraging new forms of subjectivity to
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engage with the public sphere, and by interjecting existing relations of power with
forms of justice to come—a venir, in Derrida’s terms.104

The validity of the law is not limited to its facticity alone as determined in juridical
interpretation and enforced by coercive agencies. Just as the law is amenable to the tactics
of humanitarian reason that depoliticize the asylum claim-making process, it can equally
serve as a modality of ‘dissensus’ for the mobilization of the sans papiers in France, as
Giindogdu demonstrates.!95 Formal legal institutions alone provide no ‘ “originary” source
of meaning, or an “original” to which all subsequent forms must conform’.196 Legal norms
transcend their own formalism as they are adopted in political struggles.

We can conceptualize this bivalence of the law through the notion of democratic iterations.
If we accept the premise that the law has no monopoly on the spectrum of its (p. 131) own
possible meanings in the social world, then we begin to discern that every invocation of a
legal norm in a political struggle is a modification of that norm in view of its contextual
function. In other words, each iteration serves to resignify the norm in light of the situation
in which it is deployed.1%7 Such iterations are not mere deviations from an originary
meaning, but rather enhance and transform the content of the norm to the point that ‘when
the creative appropriation of that authoritative original ceases or stops making sense, then
the original loses its authority on us as well’.198 Each iteration is thus at the ‘same time its
dissolution as the original and its preservation through its continuous deployment’.109

As Giindogdu and Mann warn as well, because the law’s meaning is contingent and ever-
shifting, it is also fragile. If we can envision a politics of meaning-making that seizes the
language of the law to expand protection and political agency to the rightless amongst us—
that is, a jurisgenerative politics—then we can equally discern, with Ranciere and Fassin,
how democratic iterations can also be used to yield ‘sterile, legalistic, or populistic’11°
readings of the law that curtail these emancipatory possibilities. Following Cover, we refer
to these possibilities as jurispathic. There are no guarantees in the iterative process; the
possibility of jurisgenerativity offers no sure trajectory towards a human rights utopia.

If power-centric cosmopolitans neglect to conceptualize fully the mediated relationship
between law and politics, then liberal nationalists fail to acknowledge that a similar
mediation can take place between international law and conceptions of territorial
sovereignty. To the extent that States convert their commitments in ratified treaties into
domestic law, they undertake an iterative process that interprets and contextualizes these
commitments. In such democratic iterations, cosmopolitan norms are reconfigured through
the pre-existing body of law, modifying the content of the norms themselves. This
recursivity forces cosmopolitan imperatives into mediation with the will of democratic
majorities in a mutually reconstitutive process.

Of course, the possibility of jurispathic outcomes looms ever large in this process. As the
recent populist turn towards a ‘new sovereigntism’ in the Global North makes clear, there
are many possibilities for States to exploit the gaps between national and international law
to justify refugee containment, deportation, and non-entrée policies that fall only trivially
short of refoulement—as we have witnessed with the recent EU deals with Turkey and
Libya.!! In recent years, the United States has even directly abrogated the norm of non-
refoulement by criminalizing the entry of refugees through ‘non-designated ports’, by
pushing them back into Mexican territory, and by asserting (p. 132) that refugees passing
through ‘safe third countries’ have no right to seek asylum in the US—a claim contradicted
by the Refugee Convention.112

Locating our obligations towards refugees in a jurisgenerative politics—between the legal
and political—is also important for another reason. As Benhabib argues, a purely political
conception of human rights ‘runs the risk of burdening the most vulnerable with their own
defense as well as being voluntaristic in making the entitlement to rights dependent upon
the capacity to assert them as well as to have them recognized’.113 The claim to rights, in
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other words, ‘cannot rest on the ability to make others recognize them who may or may not
be inclined to do so’.114 This critique applies equally to strong versions of the agency-
centric position and the power-centric cosmopolitan position.

At the same time, a purely juridical conception of rights, as reflected in highly formalistic
versions of both the liberal nationalist and internationalist positions, neglects that:

legal regimes create further differentiations and distinctions that trap individuals in
conditions of administrative dependency. This aspect of legal governmentality,
which generates such distinctions as among displaced persons, refugees in
protracted situations, and stateless persons, is a double-edged sword, often robbing
individuals of the autonomy, dignity, and initiative that their protection of human
rights was intended to guarantee in the first place.11?

In defining our duty to offer protection to refugees and others without effective State
protection, we must therefore balance the specificity of the law with the generality of
political praxis. We must recognize that international refugee and human rights law alone
provide no remedy for the victims of global neoliberalism, including those fleeing abject
poverty and natural disasters. Likewise, we must remain attentive to the perverse
incentives that refugee law generates for States to keep refugees in protracted or
permanent precarity, to disincentivize flight on the part of others, and to prevent extending
citizenship to those on their territory.

We must also acknowledge that in broadening the scope of what might be a legitimate claim
for protection, certain cosmopolitan views, including those rooted in postcolonial theory,
risk creating a framework in which normative questions about immigration policy writ large
are elided with questions about the treatment of displaced persons more specifically. In
doing so, these positions risk inadvertently producing an ethic of responsibility towards a
unitary migrant ‘other’ that might ultimately erode, rather than expand, States’ obligations
towards refugees. We must be equally wary of the dangers of (p. 133) making our duties
towards refugees contingent on their ability to compel us to uphold their rights.

Our contention, at its core, is that we must resist dichotomous approaches to the ethics of
refugee protection. The notion of jurisgenerativity offers one strategy to negotiate the line
between the critique of humanitarian reason and the institutionalization of rights, between
the refugee as an ‘abject subject of compassion and administrative logic’116 and as a subject
capable of agentic action, between international law and political mobilization in solidarity
with refugees. There are, no doubt, other such possibilities. Above all, we must give up
neither on law nor on politics in defining the scope of refugee protection.
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