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Since the end of the Second World War, millions of immigrants have arrived

on French shores.! Although such an influx of foreigners has not been
unusual in French history,? the origin of the postwar migrants was of a differ-
ent character than that of previous eras. Prior to World War 11, the vast major-
ity of immigrants to France came from within Europe. Since 1945, however, an
important percentage of migrants have come from non-European sources.
Whether from former colonies in North Africa, Southeast Asia, or sub-Saharan
Africa, from overseas departments and territories, or from countries such as
Turkey or Sri Lanka, recent immigration has created a new ethnic and cultural
pluralism in France. At the end of the 1990s, the visibly nonwhite population
of France totals approximately five percent of all French residents.> With mil-
lions of ethnic-minority citizens and denizens, the new France wears a sub-
stantially different face from that of the prewar era.

Although some might claim that the color of the new immigrants is of lit-
tle import, the presence of ethnic minorities has contributed one facet to the

_recent soul-searching about French national identity.* Questions have been
raised about the ability and willingness of African and Asian immigrants to
integrate successfully into French society. Concerns about headscarves and
female circumcision captured both headlines and the public imagination as
the far-right and anti-immigrant National Front (FN) gathered electoral
strength. Worries about North African immigrants, their French-born chil-
dren, and Islamic fundamentalism seem inevitable when bombs explode in
Paris trains or when cars are set ablaze in regional cities.

A large literature has sprung up in the past decade that attempts to come
to terms with various aspects of the “ethnic dilemmas”® posed by postwar
immigration. Several prominent scholars have conducted in-depth studies of
the history of immigration in France, often stressing the continuities and
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recurring tensions in this policy area.® Others have explored the relationship
between immigration, race, citizenship, and nation from various theoretical
perspectives.” There have also been studies of immigrant integration,® the Far
Right,? urban politics and ghettoes, ' immigrant social movements,'* Islam in
France,'? and racism and antiracism.'3

Without doubt, this research has contributed greatly to our understanding
of what may be called the politics of identity in France. Yet, when it comes to
the question of racism, it is apparent that virtually all of these studies share a
common set of assumptions. Most take for granted that racism and immigra-
tion are intimately intertwined, or that immigration policy is the principle
form of racism in France.' Because immigrants and foreigners are deemed the
targets of racism, few scholars take seriously the analytical category of “race.”
Even using the word “race” in France often makes people shudder; this effect
has carried over into the world of scientific enquiry and has eliminated most
efforts to use the term (or even the term “ethnicity”) as a variable in studying
racism. Moreover, this “race-neutral” or “color-blind” approach to the world is
frequently presented as deeply embedded in French political culture since at
least the Revolution, except of course during the catastrophic Vichy era.'*

Although it would seem as if every conceivable topic relating to immi-
gration politics has been explored in depth, this very set of assumptions has
generated several blind spots. Because of the presumption that immigrants
and foreigners are the targets of racism, little effort has been made to explore
the French state’s color-blind approach. [s the state truly race and color blind?
In which policy areas? What framework does France use for analyzing ethnic
dilemmas, if not race? Moreover, since color blindness is often seen to date
back to the Revolution, there have been few attempts to analyze the histori-
cal use of race in France over the past two hundred years. Most studies give
only a brief synopsis of France’s history with minorities, stressing the influ-
ence of assimilationism, while avoiding altogether the question of race.'
Finally, the prevailing assumption that the French state is race-neutral means
that the relationship between principles and domestic antiracism institutions
has not been examined in depth. In other words, how have color-blind prin-
ciples affected the French state’s approach to fighting racism? Surprisingly,
there have been no independent scholarly studies of the development of the
two central French laws against racism, the foundational law of 1972 and the
Gayssot law of 1990.17

This article therefore seeks to problematize the core assumptions that ani-
mate the study of immigration and racism in France and to fill some of the
resultant lacunae by closely examining the development of the antiracism
laws of 1972 and 1990. 1 begin by sketching the dimensions of the color-blind
or race-neutral model as it currently operates in France. It is necessary here to
stress not only its significant differences from the race- and ethnicity-con-
scious models that predominate in the United States and that operate to a
lesser extent in Britain and the Netherlands, but also to note the limited use
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the French state does make of the term race and of the category of ethnicity.
This descriptive process helps raise the question of the origins and durability
of the color-blind model. The second section follows by examining the rela-
tionship between race and the French state and society since the eighteenth
century. This overview cannot pretend to be exhaustive; nevertheless, the evi-
dence clearly shows that France has not always been race-neutral. Race has
been used at various times in France in a variety of ways—both malicious and
benign. That the present French state is color-blind was therefore not prede-
termined by the weight of history.

If French history offered a number of “repertoires of race” at the onset of
postwar ethnic-minority immigration, what factors account for the predomi-
nance of color-blind principles in France's postwar antiracist institutions and
for the overwhelming acceptance of the color-blind model at the end of the
1990s? Section three argues that the Vichy experience had a tremendous impact
on the development of the foundational antiracism law of 1972, while section
four emphasizes the influence of the National Front’s rise in electoral power on
the tenor of antiracism in the mid-1980s and on the Gayssot law of 1990,
Although many factors account for the precise nature of these two laws, I focus
on the role of Vichy and the rise of the Far Right as events that provoked actors
to seek out color-blind, race-neutral principles and that encouraged them to
emphasize the long-standing relevance of these ideas for French public life.

This article examines the laws of 1972 and 1990 in part because they have
been understudied. It is indeed curious in an era of high public anxiety about
racism that the history, development, and character of the state’s principal
tools for fighting racism are little understood. But, these laws deserve attention
for an additional reason: they serve as excellent sites for examining the effects
of race-neutral thinking on public policy. By tracing their history, it is possible
to see precisely how race-neutral thinking shaped political outcomes. In addi-
tion, these laws represent institutional sites that incorporate color blindness in
French state policies and that reinforce these principles in public life. If, as
scholars have argued, policies create politics,'® and policies that recognize race
Create race politics,'” then the French state’s color-blind policies may demon-
strate a way to fight racism without reifying the concept of race. In short, they
may exemplify an antiracism without races.

The desire to avoid treating race as a “real” sociological variable has cer-
tainly influenced the state’s antiracism institutions. But how have these insti-
tutions in turn affected the ability of the French state to fight racism? It seems
clear that there are important advantages to France’s color-blind model. Nev-
ertheless, there are also limitations. If liberals in democracies such as the
United States, Britain, and the Netherlands have embraced the recognition of
races, they have done so because this can be a powerful tool in the struggle
against racism. In earlier decades, there was strong opposition in each of these
countries to using race in public policy; but at the close of the century, track-
ing, counting, and directing policies at ethnic and racial groups has become
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commonplace. In an effort to spark a debate about the different approaches, 1
therefore conclude by assessing some of the tradeoffs inherent in the color-
blind model of antiracism. .

The “Color-Blind” State

The French state steadfastly refuses to employ the term “race” when addressing
societal problems associated with ethnic pluralism.?® The official model is race-
neutral in two respects. First, it is all but taboo to target policies or to undertake
research based on markers of race or ethnicity. There is no policy in France that
is aimed at groups based on their racial composition. Moreover, issues such as
race-based group differentials that inspire American elites to compose a steady
stream of memos, articles, and policies, fail to attract the attention of most
French policymakers and intellectuals. Not only is there an absence of race-
directed policies in France, there is also a dearth of data about races and ethnic
groups. Whereas the United States, Britain, and the Netherlands go so far as to
collect census data on minority groups, a 1978 French law (78-17) rendered it
illegal except under restricted circumstances to gather such statistics.?!

So deeply entrenched is the resistance to collecting race or ethnic statistics
that the author of a recent study of immigrant integration—pathbreaking in its
use of ethnic data—noted that her project generated hostility during its prepa-
ration and that its completion was in doubt because its methods contradicted
the dominant ideology in spite of receiving the approval of the appropriate
national commission.?? Discussing her struggles to use ethnicity as a variable in
her study, Michele Tribalat concluded: “We hope to have thus contributed to
lifting, ever so slightly, the French taboo against the use of origins in social sci-
ence.”? Even though Tribalat’s work shows that the taboo is not complete, nei-
ther did her study mark its demise. 1998 saw the publication of a strong
critique of the “scientific” use of ethnic statistics as serving the Far Right.* A
heated public debate followed over the appropriateness and methods for clas-
sifying and categorizing individuals by racial or ethnic group attributes.”

Of course, that the French state avoids racial categorization does not mean
that it ignores racism. Since the 1970s, France has passed several rounds of
antiracism measures, including most notably the foundational law of 1972
(72-546) banning discrimination and racist acts in private and public life, and
punishing perpetrators in criminal courts with stiff fines and jail sentences.
The 1990 Gayssot law (90-615) strengthened the penalties against racists and
added to the list of crimes classified as racist. The central aim of French law,
however, has never been to foster numerical racial equality or to compensate
a class of victims defined by race. Rather, French law is designed to punish
racists committing bigoted acts motivated by racist intent.

The French model is also race-neutral in a second respect. Whereas the
United States tends to view and address issues commonly associated with eth-
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nic pluralism through the prism of race, France frequently employs an alter-
native lens. The problem of immigrant integration in France dictates that
more attention be paid to social divides associated with culture, class, geogra-
phy, and citizenship status rather than race. Naturally, tensions between
immigrants and native French often manifest themselves in terms of skin
color.?6 Arabs, Muslims, beurs, and Romanies elicit the lowest levels of sympa-
thy in French surveys on racism.?”” Although the motive for disliking these
groups may be (real or perceived) differences in culture, individuals in these
categories are also targeted for discrimination, harassment, or violence simply
based on their appearance. In other words, the state may know no races, but
the public can and does identify people by their group-specific attributes.
Formal policies, however, count only foreign residents—subdivided by
country of origin—rather than racial or ethnic minorities (such as Afro-Amer-
icans or Latinos) when calculating social mobility and acculturation.®® Since
immigrants rather than races or ethnic groups are the salient out-group, the
French state emphasizes the acquisition of French citizenship as the crucial
step to attaining equality within the nation.* Once a citizen, all categorization
by the previous nationality ceases; citizens are regarded as equal, irrespective of
origin, race, ethnicity, or religion. French institutions therefore typically focus
on immigrant problems of poor housing, low skills, and educational difficulties
as problems potentially faced by all residents. As one Cabinet Minister declared
at the end of the 1980s, “integration policies for immigrants and their children
(populations issues de l'immigration) have to be seen as part of a global policy
undertaken by the government with respect to disadvantaged groups.”3°
In spite of the powerful rhetoric, French authorities have occasionally tar-
geted policies at groups of French citizens or residents defined by ethnic chai-
acteristics. The goal of such policies, however, is never to reify or to entrench
ethnic identities or to promote ethnic politics. Rather, it is to integrate immi-
grants into French society.?! The Social Action Fund (FAS),*? for example, allo-
cates monies to intercultural studies and to programs focused on groups such as
North Africans, West Africans, and Southeast Asians. The FAS may even supply
funding to a group of Algerians for an ethnic festival. Yet, state officials would
argue that the money is allocated to a local association for its event, not to a
minority group seeking to promote its community’s identity.* In practice, the
funding may also help promote an ethnic identity and (perhaps more impor-
tantly) it may serve to placate and to co-opt a potentially active ethnic organi-
zation. Nevertheless, as Yasemin Soysal argues, even “these ‘multiculturalist’
tendencies in policy remain within the bounds of ‘republican citizenship,’
deemphasizing collective incorporation and reifying individual membership. "3
When France does flirt with redistributive measures based on ethnicity, it
.does so in ways diametrically opposed to the logic of public policies in the
United States. France maintains informal (but widely recognized) quotas in
public housing. These quotas, however, are not set-asides for disadvantaged
ethnic groups. Rather they limit immigrants’ access to buildings and encour-
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age native French to occupy publicly financed housing.* Instead of targeting
benefits at ethnic groups, French policies are intended to prevent the dangers
of ghettoization.* As Patrick Weil explains, “between quotas and ghettos, the
public powers very clearly chose quotas.”?’

Race from the Ancien Régime to 1945

At the turning of the millennium, France maintains a strong allergy to accept-
ing race as a meaningful social category. Mainstream politicians, intellectuals,
media elites, and most citizens shun the term. Immigrant integration and anti-
racism have become the two dominant frames for understanding the ethnic
dilemmas that other countries interpret in terms of “race.” Leading scholars,
policymakers, and activists often argue that France simply cannot think in
terms of racial groups because of its Revolutionary and Republican principles.
Authors highlight the continuity between the egalitarianism of previous cen-
turies and today’s politics, often summarizing French history in terms of a tra-
dition of individual assimilation. They regard the Revolution as instituting a
logic of equality before the law with no intermediate corporate bodies mud-
dying the connection between individual and state. This logic is seen to apply
especially to groups based on ethnic, racial, or religious markers, following the
intellectual tone set during the Revolution by the Comte de Clermont Ton-
nére, who declared: “One must refuse everything to the Jews as a nation and
grant everything to Jews as individuals.”38

There is a tendency, however, to oversimplify and to overstate the legacy
of the Revolution and the complementary measures undertaken by subse-
quent Republican governments. It sometimes seems as if the price to pay for a
nearly unanimous disavowal of race is a case of selective memory, “trumpet-
ing” as Adrian Favell has put it, “the grand moments of modern French self-
definition in 1789 (the universal declaration of the rights of man), 180[4] (the
Code Civil), 1870 (the Franco-Prussian war), 1905 (the separation of church
and state ...); and forgetting the rest.”* Moreover, the principles embodied by
this selective memory are implied to have been embraced virtually without
interruption since the fall of the Bastille.*

In fact, France’s historical pas de deux with race has yet to be fully
explored. Even so, a cursory overview of the pre-1945 centuries shows a com-
plex relationship between the two. It is undoubtedly true that individual egal-
itarianism “sans distinction de race” has long been an important strand of
French public thought. One may even argue that it pre-dates the Revolution.
For example, an ancien régime “freedom principle” dictated that (with limits
and exceptions) slaves could not be held on metropolitan French soil.*! More-
over, as Patrick Weil and John Crowley point out, the French crown expanded
prior to the Revolution by integrating new territories and peoples through rel-
atively easy access to nationality.*?
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French history has not been uniquely color-blind or assimilationist, how-
ever. Analysts, in an effort to explain current color-blind policies by reference
to a strong historical tradition, frequently overlook or soft-pedal race-con-
scious elements of French history. It is therefore worth pausing to examine the
more race-conscious episodes in that history—not to suggest that they pre-
dominate, but merely to demonstrate that they provide alternative historical
raw material for fashioning present-day policies. Only by highlighting the
complexity of the French experience with race—and therefore demonstrating
that history did not dictate modern policies—can we raise the question of
what factors influenced recent political choices.

Often overlooked in discussions of race and racism in France is the
nation’s long experience with its colonies. Although there was no mass slavery
in metropolitan France, the same was not true in the French Caribbean.** Even
the initial liberation of the slaves in 1794 did not immediately follow the Dec-
laration of the Rights of Man and the Citizen in 1789. As Laurent Dubois
demonstrates, it resulted in part from the Revolutionary principles of equality,
but also in large part from the forceful actions by the slaves themselves and
from the Republic’s strategic needs to use (freed) slaves to fight its enemies in
the Western hemisphere.* Moreover, under Napoleon, slavery was reinstated
in the Caribbean, lasting almost another half-century until it was abolished
once and for all by the Second Republic in 1848.

Colonialism in Africa varied from the Caribbean version as it also varied
within the continent itself. It is clear that neither the assimilationist mission
civilatrice doctrine nor the consideration of Algeria as an integral part of met-
ropolitan France dictated equality between white French colonists and native
Africans. As Alice Conklin clarifies in her study of West Africa, “to the extent
that racism is defined as the perception that certain groups ... were fundamen-
tally different from and inferior to white Europeans, then French officialdom
was guilty of thinking in racialized categories and implementing oppressive
measures throughout the life of the Third Republic.”* In Algeria, Muslims sel-
dom had precisely the same rights and duties as European citizens, and even
the Jews—notwithstanding the rhetoric of the Comte de Clermont Tonnére—
were not accorded full citizenship until 1870.%

Nor was racial, religious, and ethnic consciousness limited to the colonies.
Examples of racial theorizing and of racism are well known in metropolitan
France from the eighteenth through the early twentieth centuries in the writ-
ings of intellectuals and popular authors such as Georges-Louis Leclerc de Buf-
fon, Joseph-Arthur de Gobineau, Hippolyte Taine, Gustave Le Bon, and Ernest
Renan." Race and ethnic thinking in the specific form of anti-Semitism also
cropped up most visibly during the Dreyfus Affair and became institutional-

.ized in publications and social movements such as the Action Francgaise,*®

Some modern authors have claimed that identifying an Other necessarily
entails the establishment of a cognitive hierarchy of groups.*” The examples
given thus far would seem to support this argument, since all evoke clear
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judgments about the superiority of white Frenchmen to other “less fortunate”
or “less worthy” races, ethnic, or religious groups. Yet, even within French his-
tory, constructing racial and ethnic categories was not always a strategy for
aiding and abetting racist policies or worldviews. Group recognition has also
been employed in the service of scientific enquiry and as part of what many
would argue is an egalitarian project.

Although he clearly favored environmental over hereditary explanations,
Emile Durkheim devoted a chapter of Suicide to the potential explanatory vari-
able of race. For the purposes of his study (and with caveats about the term’s
usefulness) Durkheim identified racial differences within the European conti-
nent, stating: “let us agree that there are certain great types in Europe the most
general characteristics of which can be roughly distinguished and among
whom the peoples are distributed, and agree to give them the name of
races.”"® Durkheim never asserted his belief in the existence of races; nor did
he concur with the conclusions of his professional rival Enrico Morselli that
race determines suicide rates. Nevertheless, his work demonstrated that, in
pursuit of academic enlightenment, the categorization of peoples could be
used in nonracist ways.

Beyond social scientific enquiry, there are examples of the positive valua-
tion of racial or ethnic groups and their cultures within the broader bounds of
the French nation. Born in Paris in the 1930s, the negritude movement rallied
Africans such as Léopold Sédar Senghor, the future president of Senegal,
around the accomplishments of black culture.’' Influenced by the Harlem
Renaissance in the 1920s and culminating in the campaigns for colonial inde-
pendence in the 1950s and 1960s, the negritude movement helped crystallize
a consciousness among members of a racial group. In so doing, negritude writ-
ers and thinkers within France successfully claimed a group-based identity for
progressive purposes.

Not only minorities, but also whites in France have at times sung the
praises of ethnic cultural differences. Herman Lebovics illustrates how the
state’s cultural policy in the early twentieth century was intended to produce a
certain image of France for its citizens. This image, principally inspired by the
intellectual convictions of the political Right, embraced the notion of a loyalty
to two pays, one regional or colonial, the other national.’> The purpose of the
project was to promote unity, but it did so by affirming the value of the sub-cul-
tures that comprised the nation. Like a mosaic, France was seen as composed of
many parts, each different in local color, but each contributing to the beauty
and the harmony of the country as a whole. Students of modern politics will
undoubtedly hear the echo of these ideas in present-day multicultural rhetoric.

Eventually, of course, the Right incorporated similar ideas of ethnic iden-
tification into the Vichy regime, with a much more sinister effect. The values
of ethnic pride were subsequently viewed as contributing to the Holocaust,
thereby discrediting race-conscious thinking altogether among the main-
stream French after the war. Memories of arbitrary arrests and deportations of
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Jews thoroughly delegitimized policies that singled out ethnic groups and
hence triggered the postwar revival of “traditional” color-blind principles.
However long it took the French to come to terms with the full scope of the
Vichy past, the lesson learned about race from the historical events of 1940-
44 was a powerful one, inspiring many actors to reemphasize the importance
of individual equality before the law in a race-neutral state.

Of course, not everybody learned these lessons; nor did (or will) these
lessons necessarily last. Weil documents the attempts of immigration experts
immediately after the war to employ ethnic screening categories on potential
arrivals.* The policy proposals were overturned by the Conseil d’Etat; yet such
bald actions remain striking in the immediate aftermath of the Holocaust.
Nor, of course, did racism or popular use of racial and ethnic categories evap-
orate after the Vichy experience.>s Nevertheless, it is certain that the number
of references to race and to racial or ethnic groups within the French state was
highly circumscribed in the postwar era.’® Race thinking was never as power-
ful an intellectual or political force in France as in the United States or in Ger-
many. The experience of 1940-44, however, triggered a reaffirmation of
race-neutral French values that have been attributed to the Revolutionary and
Republican eras. Reforged in the heat of Vichy, these values were to have a
strong impact on the direction of postwar antiracism in France.

Antiracism from 1945 to the Early 1980s

When France emerged from the Second World War, there were many histori-
cal repertoires of race from which officials, activists, and the public could draw.
The significance of the Vichy lesson is not therefore in its uniform application
throughout the nation. It is not the case that every French citizen had become
a passionate antiracist immediately following the war. In fact, state officials
spent most of their energy between the late 1940s and the early 1970s deny-
ing the very existence of racism in the Hexagon.>” The Vichy experience, how-
ever, had a tremendous impact on a relatively small group of activists who
proved to be seminal to the eventual shape of France’s 1972 antiracism law.
The 1972 law established the bulk of France’s antiracist institutions. In sharp
contrast to British legislation of the same era, the French law generated rela-
tively little political controversy at the time of passage and was adopted by a
unanimous vote in both the National Assembly and the Senate. Passing the
law was not, however, an easy task for its supporters. Proposals for compre-
hensive antiracist legislation were first conceived in the 1950s by the human
rights interest group MRAP.5® Although the MRAP had to wait over a decade
for the Government to enact its initiatives, once on the agenda, the MRAP's
formula for legislation remained largely intact and strikingly different from
that of its cross-Channel neighbor. In its final form, the French law of 1972
contained no race-conscious elements, established criminal penalties for dis-
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crimination, and promoted the role of antiracist associations—such as the
MRAP and the LICRAS® among others—in leading the fight against racism.

That a relatively young organization such as the MRAP could have such
an important impact on national legislation is surprising. What is less surpris-
ing is the direction in which they pushed the law. Although officially founded
in 1949, the MRAP had its roots in resistance to the Vichy regime and was seen
by many as sympathetic to the French Communist Party.®” As one prominent
member notes, the founders of the MRAP (in contrast to the members of the
LICA®Y), “belonged to the more popular milieus.”®? In addition, many had
either been deported or had family members deported during the war.¢® In
spite of the left-leanings and recent immigrant status of many activists, the
MRAP also contained high-profile figures. The committee that developed the
antidiscrimination legislative proposals, for example, consisted of several
prominent members of the French legal establishment.5*

Rather than responding to concerns about discrimination against post-
colonial immigrant ethnic minorities, the MRAP leadership was much more
sensitive in the 1940s and early 1950s to what it perceived as a post-Vichy
rebirth of anti-Semitic sentiments. Albert Lévy, longtime General Secretary of
the MRAT, has described the era until the middle of the 1950s as the period of
the “aftermath of the war, where the dominant questions were neo-Nazism,
the revival of anti-Semitism and the Cold War.” As an organization, the MRAP
crystallized in the wake of local mobilization against “The New Masters,” a
film whose subject the MRAP summarized as “the Jews are once again masters
of France.” The MRAP also took notice of several prominent collaborationists,
who, released from death sentences, took over editors’ positions at racist
newspapers.®s Within this broader context, the organization’s legal committee
felt that existing French law was incapable of effectively sanctioning racism.%
Prior to 1972, the 1939 Marchandeau decree-law was the principal legal instru-
ment used to call perpetrators of racist acts into the courts. The Marchandeau
decree, however, was both narrow in scope and rarely invoked. Although this
law carried stiff penalties, MRAP lawyers catalogued only two successful pros-
ecutions between 1945 and 1949.57

Thus, with unpunished anti-Semitism in the media and perceived lacunae
in sanctioning mechanisms, the MRAP drafted proposals for a new law in the
early 1950s.%% By late 1958 the MRAP had codified its ideas into three critical
elements.® First, it proposed extending the reach of the 1939 Marchandeau
decree to encompass more forms of hate speech than those already sanc-
tioned. As with the Marchandeau decree, this necessitated a revision to the
1881 press law on freedom of expression. Second, the MRAP lobbied for pro-
tection against discrimination in employment and in furnishing of goods and
services.”® This proposition was motivated primarily by concerns about racism
faced by immigrant minorities. [ssues of decolonization and nonwhite, non-
Christian immigration came to occupy the MRAP leadership to an increasing
extent in the 1960s and 1970s;”! but at the moment when the MRAP submit-
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ted its legal proposals in 1959, these concerns were clearly less important to
the organization than was anti-Semitic hate speech. Finally, the MRAP advo-
cated a procedural change to the law that would permit antiracist associations
groups to participate as “civil parties” (parties civiles) in court cases involving
racist crimes. Under French penal law—given certain restricted conditions—
public interest groups can take part in or can even take a lead in instigating
and arguing cases that relate to the generalized interests of their group. Becom-
ing a civil party to a criminal case can therefore place the group in a pivotal
and powerful position within French legal institutions.

Although it took thirteen years before the government enacted antiracism
legislation, when it did so in 1972 these fundamentals of the MRAP proposals
were intact.”? The French laws against racism made no provision for counting,
protecting, or aiding groups defined by race or ethnicity, in spite of the con-
temporaneous development of affirmative action in the United States and the
budding use of race-conscious policies in countries such as Britain and the
Netherlands. Such was the aversion to recognizing race in France that the
institutionally powerful rapporteur of the law (Alain Terrenoire) submitted an
initial draft of the legislation that omitted the word race.”® The report of the
law committee (commission des lois) proposed to punish racism based on reli-
gious, ethnic, or national origins, effectively rendering discrimination based
on race legal. This was neither a mistake, nor an oversight. Terrenoire
explained the motive for the decision:

Speaking of races is always a delicate matter, for we run the risk of giving credibil-
ity to the idea that there are different distinctions [qualitatives] within the human
species. That is why we must separate out the justified and necessary struggle
against racism and its misdeeds from the factual recognition of differences between
people according to their origins, their religions, and the color of their skin.™

On the morning of the National Assembly debate, however, the law com-
mittee met to examine the amendments suggested by the Government, and it
accepted the Government’s advice to weave race into the law as an explicitly

‘ illegal ground for discrimination,” “in spite of the disadvantages” as Terrenoire
later stated.” If it had not been for this last-minute decision, there would have
been no mention of the word race in the French law against racism.””

The tendency to take race out of antiracism also appears clearly in the
1978 law (78-17) on information storage and freedom (informatique et liberté).
Although on the surface this law appeared to have nothing to do with
antiracism, tucked away in the lengthy legislation was a clause on computer-
ized storage of personal information that all-but-banned race-based statistics.
The 1978 provisions outlawed computerized storage of data on racial origins
without the express consent of the individual or (in cases of public interest) of
the state.”® In practice, this has meant that no systematic data have been col-
lected on race. There are no census estimates of French citizen populations as
defined by race or ethnicity and very little data to estimate the socio-economic
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status of minorities relative to the majority. In the late 1970s, when the even-
tual law was first discussed, antiracist groups such as the MRAP supported the
drive to outlaw collection of ethnic data.’™ At a time when British and Ameri-
can antiracists were calling for more ethnic data, the French Parliament
debated not whether to make race statistics legal or illegal, but whether to per-
mit exceptions to the ban or to outlaw collection of race data in every cir-
cumstance.®® At the end of the day the exceptions remained; yet no advocates
for the positive value of counting minorities could be found. When asked
about this aspect of the French law with regard to immigrant groups in the
1990s, one influential French administrator reflected:

What would we have to have? Legislation which says that one is recognized as
being an immigrant, in order to have special rights, if one has parents of foreign
origin or has at least two grand-parents of foreign origin. That would be an accept-
able definition. Do you know what that is? That is the ordinance of 18 November
1940 which defines the Jew according to the Vichy regime, which says that one is
a Jew if one has one Jewish parent or two Jewish grand-parents. It is impossible to
imagine a French law which uses this formulation. It would have a frightening
effect. It is absolute evil !

Antiracism from the Early 1980s to the Present

By the early 1980s the terrain of antiracism was shifting significantly. The
events of May 1968 had sparked a budding activism among immigrant com-
munities and the oil crisis of 1973 led directly to the elimination of the open
and flexible immigration policies that had prevailed since the Second World
War in the interest of economic productivity.* The opening years of the new
Socialist administration of 1981 therefore coincided with—and helped con-
tribute to—rising immigrant consciousness and experimentation in government
policies toward immigrants. Whereas the Giscard d'Estaing administration
had sponsored a variety of illiberal policy initiatives, Mitterrand and the left
embarked upon a more generous path, regularizing 130,000 illegal immi-
grants, restricting powers of expulsion, and lifting a ban on foreigners forming
officially recognized associations.®

Aside from the rising importance of immigration on the national agenda,
the early 1980s saw a burgeoning of identitarian and multiculturalist tenden-
cies within the Hexagon, such as the increasing use of “intercultural” rhetoric
in schools.* The Government also began to lend a hand to regions that were
claiming the right to promote languages and cultures that the assimilationist
Third Republic had done its utmost to stamp out.®® Within this context, immi-
grant and antiracist groups began to claim the same “right to difference” that
was advocated for regions. Most notably in this era, young French-born citi-
zens with North African ancestry (known as beurs) began to organize around
their ethnic identity, sponsoring a series of high profile antiracist marches in
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1983, 1984 and 1985.%¢ By the early to mid-1980s, therefore, the direction of
antiracism was in question. No longer as marked by the legacy of Vichy and
more focused on issues of immigration, the pendulum of antiracism appeared
poised to swing toward an “American” model of ethnic identification and
race- or ethnicity-conscious politics®” as national-level beur organizations
sought to mobilize beur votes®® and the FAS decision-making machinery was
reorganized to include representatives of different ethnic communities.®?

Yet this culture shift was not to be. The very rise of immigrant politics and
the increasing attention to issues of racism were themselves tightly linked to
the growing appeal of the National Front. Achieving its first electoral successes
in 1983, the FN quickly became a mainstay of French public and political dis-
course. Its anti-immigrant racism helped spark the emergence of SOS-Racisme
in 1984. That SOS-Racisme quickly surpassed the beur movement in the joust
for public attention can in part be attributed to tensions within the beur move-
ment and te SOS-Racisme’s innovative publicity tactics.” But it is likely that
its success also depended on its appeal to a less ethnic-specific audience.
Although SOS-Racisme preached the right to difference (in keeping with the
spirit of the mid-1980s), it also enlisted the support of a wide range of minori-
ties as well as members of the general public and especially the political com-
munity. [n doing so, it showed itself to be an antiracist movement operating
in a more race-neutral paradigm.

The trend back toward public sphere color blindness picked up pace in the
mid- to late 1980s. Proving adept at molding multicultural rhetoric for inflam-
matory purposes, Le Pen and the FN embraced the principle of a “right to dif-
ference,” provided that those who were different from “the French” practiced
their diversity outside of the nation’s borders.?’ Reacting to the Front's ele
toral successes, intellectuals began to argue that the discourse of difference
harmed the antiracist cause.”® It was feared that advocating a “right to differ-
ence” could lead to a “difference of rights,” an untenable position in the
Republic bequeathed by the Revolution. By the early 1990s, even the leaders
of antiracism movements such as SOS-Racisme were beginning to condemn

" the "community logic” of multiculturalism, marking a further decline in the
rhetorical fortunes of the “right to difference.”™ It was within this new con-
text that France enacted its second major law against racism in 1990. The
Gayssot law, as it is commonly known, had three central elements. First and
most symbolically, it punished those who deny the historical existence of the
Holocaust. Second, it created a new tool for punishing racists. Subject to the
discretion of the judges, individuals found guilty of racist crimes can be
stripped of certain civil rights—most provocatively the right to run for public
office. Third, and least controversially, the law of 1990 created institutional-
ized publicity for race policies by mandating an annual report on the struggle
against racism and xenophobia. The first two elements of the law were placed
on the agenda in direct response to the actions of the FN. Moreover, in con-
trast to the unanimous passage of the law of 1972, the 1990 legislation gener-
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ated significant partisan heat, with the presence of the FN shattering the cross-
party consensus on race policies that had prevailed during the 1972 vote.

The seeds of the 1990 law must be traced back to 1987, when the Com-
munist Party first submitted the parliamentary proposals that were to form
the basis for the eventual law. Led by Guy Ducoloné, the Party argued that a
new law was needed given what it perceived as a rise in racism in France.
Along with specific examples of hate speech and physical attacks,” it noted
the generalized anti-immigrant tenor of the mid-1980s, a fact which it
undoubtedly felt was compounded by the presence of thirty-five National
Front members within the 1986-88 National Assembly. Communist Party
advocates suggested two types of remedies to the problems at hand.? First,
their bill argued for more information and publicity relating to issues of
racism and antiracism. Second, the bill proposed legal reforms to allow a
greater number of private associations to initiate court action against perpe-
trators of racist acts and to create stiffer penalties for crimes inspired by racist
motives. One of the penalties envisioned included the right to refuse certain
civil rights to perpetrators of racist crimes. The PCF's suggested denial of civil
rights to offenders was not an unprecedented step, but merely a stronger ver-
sion of proposals made that same year by an RPR Deputy charged with prepar-
ing a report on racism;” nevertheless it was to be the source of heated debate
during the passage of the 1990 law.

Contrary to popular belief, the Communist bills were not the source of
another highly contested point of the 1990 law. The proposed revisionism ban
emanated not from “Stalinist” Communists (as implied by the Right in parlia-
mentary debates),”” but rather from the governing Socialists themselves. The
parliamentary Socialists’ 1989 antiracist proposals were quietly appended to
those of the Communists when the rapporteur drafted the official National
Assembly bill in 1990.% The Socialist Party (PS) argued that outlawing revi-
sionist history was essential given the burgeoning of such theses, citing in par-
ticular National Front leader Jean-Marie Le Pen’s 1987 statement that the
Holocaust was a mere “detail” of history.% According to the Socialists, the
Right's 1987 law banning the apology of crimes against humanity was insuffi-
cient to punish historical revisionism; moreover, they pointed out, France
would not be alone in its actions as a ban on the denial of the Holocaust had
been in place in the Federal Republic of Germany since 1985.190

The official bill of 1990—which emerged from committee deliberations
and was debated in the two houses of Parliament—thus contained a package
of ideas originating in the two left parties. But many of these proposals had at
one time or another found support among leaders on the Right,'%! and all were
presumed to be palatable across the political spectrum.!”2 When they were dis-
cussed in committee and especially in the National Assembly, however, the
three core elements of the proposals—publicity, civil rights, and revisionism—
were intensely contested, substantially amended, or simply excised. Although
it is impossible to analyze each of these issues in depth here, it is worth exam-
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ining some details of the debates in order to highlight the extent to which the
presence of the National Front structured the process and kept politicians’
attention on issues of hate speech and away from concerns about structural
inequalities between members of different racial or ethnic groups.

While the publicity provisions were weakened outside of the public eye,
the proposals to deprive convicted racists of civil rights stirred up passionate
debate. The parliamentary bill proposed to enable judges—at their discre-
tion—to penalize those found guilty of racist crimes'™ with deprivation of
civil rights,'% including the right to vote and the right to be elected to public
office. This provision posed a political problem for two reasons. First, it was
argued to be an inordinate burden on the media and an insufferable attack on
freedom of the press. Under French law, newspaper editors are automatically
banned from practicing their profession if they have been deprived of their
civil rights through a conviction. Because editors are responsible for their
newspaper’s articles, they could—in theory—lose their professional rights if
their journalists quoted racist statements made by third parties. Although cer-
tainly not a probable outcome, this possibility prompted an outcry from
media organizations.'™ The Right carried this refrain into the parliamentary
debate, hammering the Government with claims that it was trying to “muzzle
the press.”!” The Government responded by passing an amendment elimi-
nating the application of the civil rights penalty to editors (therefore elimi-
nating the risk that they would be banned from their jobs) and by accepting
an amendment of the Right that protected journalists from the same fate.'?”

Second, the Right challenged the Left by arguing in the National Assem-
bly that the plan to deprive convicted racists of their civil rights was a thinly
veiled ad hominem attack on Jean-Marie Le Pen.'% Le Pen himself claimed thzt
the law as a whole targeted the FN.'% The Socialists responded—without
specifically mentioning the National Front or Le Pen—simply by stating that
those who made racist statements were not worthy of being elected to
office.’'? Nevertheless, it is clear that the law was crafted in the context of the
rise of the National Front; to plead ignorance or disinterestedness in its effects
on the FN rang disingenuous to many on the Right. After considering the crit-
icisms, the Government excised the ban on the right to vote. Still, by permit-
ting courts to deny convicted racists the right to be elected and to hold office,
the Left clearly sought to box in Le Pen and his associates. Future RPR Minis-
ter of Justice Jacques Toubon interjected during the debate: “l understand that
the Government does not want to go as far as civic death, that it prefers polit-
ical death. I understand that is in fact the entire goal of the maneuver.”!!!

If the Gayssot law is most frequently associated with one element, it is
undoubtedly the provision banning revisionism.''* The revisionism article of
the 1990 law rendered it illegal to contest crimes against humanity, going
beyond the 1987 penalties against the apology of such crimes.”'* This step
raised the hackles of some historians, fearful of a measure which smacked of
establishing an “official history.”'"* In previous years, the Right was divided
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over the merits of such a legal provision. The progressive Hannoun report, for
example, had recommended against banning revisionism.'S Yet, journalists
had attributed support for outlawing revisionism at various times to heavy-
weights Philippe Séguin and Jacques Chirac,''® and Charles Pasqua—the hard-
nosed and earthy former Interior Minister—had warmed to the proposal as
recently as the Prime Minister’s April 1990 roundtable on racism.’'” The Right
was clearly torn over this issue. When it came to the National Assembly debate,
the Right's point man, future Minister of Justice Jacques Toubon, argued that a
revisionism provision would undermine freedom of academic research and
might even give credibility to revisionist theses simply by outlawing them.
Nevertheless, the Right did not vote against the government’s formulation of
the revisionism article, suggesting limits to its hostility to this provision which
Toubon dubbed “one of the principal innovations of this bill.”*18

The mainstream Right expended tremendous energy opposing the 1990
Gayssot law. It voted against the bill in spite of a clear commitment among
party leaders to the cause of antiracism. The National Assembly debate, rife
with acrimony and procedural delays, dragged on until dawn.'"® Deputies
from the Right drew on anti-Communist rhetoric to condemn a bill which
they argued originated in a Stalinist party,'?® seemingly unaware that the law
of 1972—passed by a rightist Government—also had its origins in Communist
Party proposals.'*' Once the bill moved to the upper house, the predomi-
nantly rightist Senate refused even to consider the project, repeatedly voting
measures in committee precluding discussion on the floor. This served to delay
passage of the law and sent a clear signal of the upper house’s overwhelming
disapproval of the legislation.'?* Why did the Right so vehemently oppose the
Gayssot law?

In part, leaders on the Right objected to the specific provisions embodied
in the legislation. There were legitimate concerns over freedom of speech with
respect to the civil rights sanctions. Nonetheless, the Right’s allergy to this bill
seemns to have been determined largely by its electoral tango with the National
Front. During the FN's annual 1 May rally, Le Pen shone the media spotlight
at the parliamentary process by decrying its forthcoming debate of a “wicked
law” that aimed to “vote the political death of patriots.”'? The following day
the mainstream Right mounted its hearty opposition to the bill, ultimately
voting with the lone National Front Deputy against the antiracism legislation.
If the Right fired volleys at the Communists and at the bill, the Left accused
the Right of sympathy with the National Front. Minister of Justice Pierre
Arpaillange proclaimed that “it was enough for Mr. Le Pen to say yesterday
that it [the law] was bad for you to follow suit.”'?* Whether or not the Right
reacted directly to the statements of the previous day, the FN undoubtedly
influenced the mainstream Right’s tactics, given that the Right was competing
with the Far Right for anti-immigrant votes. Moreover, the entire process was
scrutinized by intense media coverage, with Le Pen himself casting a shadow
over the debate by his physical presence in the balcony of the National Assern-
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bly on the night of 2 May. Even after the initial frenzied moments following
Le Pen’s intervention, the Right persevered in its opposition over the follow-
ing months, voting against the final version of the law on 30 June 1990.

France fights racism through its laws, but it does so in a particular fashion.
As with the core of the 1972 law, the 1990 Gayssot law attacked a certain kind
of racism. It strengthened penalties against hate speech by Far Right organiza-
tions. Although the FN provided the immediate incentives for action in the
late 1980s and early 1990s, it did not restructure French thinking about racism
or races. If anything, it reinforced the notion that identifying individuals by
their group attributes and counting or targeting policies at races, ethnic groups,
or identity-based communities was playing into the hands of the far right.
Leading French antiracists have not always been of one mind in this conclu-
sion. But the brief window of opportunity for a multicultural approach to
problems of ethnic diversity all but closed with the rise of the National Front
in the mid-1980s. Since that time, most antiracist leaders have rallied around
the color-blind republican flag as the most promising approach to the chal-
lenges posed by the Far Right.

Fighting Racism the French Way

This article has attempted to illustrate the origins of French ideas about race
and to demonstrate the effects of such ideas on antiracist institutions. It has
argued that although the French perspective was not predetermined by the
Revolution and Republican history, those events provided resources to which
actors turned following crises such as Vichy and the rise of the Far Right. Look-
ing beyond the effects of race-neutral thinking on French institutions, it is also
valuable to reflect on the effects of French institutions on the country's ability
to fight racism effectively. What are the advantages and disadvantages to fight-
ing racism without recognizing races? French policymakers and opinion lead-
ers are not alone in their desire to pursue color blindness. Many people in the
‘United States—especially on the Right—argue that race-consciousness in pub-
lic policy is morally unjust and politically dangerous. While often criticized by
the Left for promoting color blindness as a means to do away with policies
that aid disadvantaged minorities, the Right also follows the more “positive”
line of logic laid out in French thinking.

Although the advantages are difficult to measure, two common argu-
ments for the color-blind polity are often advanced. First, since the state and
its policies set the tone for public understanding of the nation, any state that
recognizes race may reinforce internal ethnic divisions among its citizens.
When the state refuses to accept race as a meaningful social variable, therefore,
it encourages its citizens to think in color-blind terms. Is there evidence of this
effect in France? Surveys show that in spite of color-blind antiracism laws, the
French are able to identify groups for which there is little sympathy. Never-
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theless, it is noteworthy that although over thirty-five percent of those asked
in 1996 expressed antipathy towards groups such as the beurs, Romanies, and
North Africans, only eight percent expressed antipathy towards (black) French
West Indians, while twelve percent disliked (white) Central Europeans. 125
There are ethnic or cultural out-groups in France that are the focus of antago-
nism; for most people, however, they are not simply defined by skin color, 126

The second advantage associated with the color-blind state is the mitiga-
tion of problems of backlash. In race-conscious societies, policies targeted for
the narrow benefit of minority groups or even policies that disproportionately
benefit minorities are often the subject of envy and hostility among the major-
ity population. Even isolated examples of policy abuses by minorities can
become embedded in the public imagination as symbolic of the actions of
“those people,” and of how the state favors protected groups over the major-
ity. Whether the judgments are accurate or erroneous, the result is often bit-
terness. The color-blind state might not completely prevent problems of
backlash, but it may help undermine the charge that the state favors some
groups over others.

The color-blind state also appears to have an advantage that is specific to
French politics. Antiracists have rallied around this position as the best way to
fight the National Front. Policies that de-emphasize race seem to have neu-
tralized much of the mileage the FN has derived from the discourse of the right
to difference. If in the United States the Left favors multicultural policies and
difference-consciousness, in France, the Left faces a different set of political
constraints. In the present French political context, therefore, there are pow-
erful incentives to embrace color-blind politics. Despite this, it must be
emphasized that the French state does not completely ignore or try to erase
cultural differences. Its integration policies attempt to strike the delicate bal-
ance between unity and diversity. The High Council on Integration described
the French philosophy thus:

.-« it is a question of evoking the active participation of different and various ele-
ments in the national society, while at the same time accepting the maintenance
of cultural, social and moral specificities and taking for granted that the whole is
enriched by this variety, this complexity. Without denying differences, knowing
how to take them into account without exalting them, a policy of integration
accents similarities and convergence, in order—in equality of rights and obliga-
tions—to foster solidarity between the different ethnic and cultural components
of our society and to give everyone, whatever his origin, the possibility to live in
this society in which he has accepted the rules and in which he becomes a con-
stituent element.'?’

Even if the state does not try to stamp out diversity, however, it does not
go as far as the United States or even Great Britain or the Netherlands in offi-
cially recognizing minorities or targeting policies for their benefit. Examining
these other liberal democracies and their motives for adopting race-conscious
policies serves to highlight some of the disadvantages to the French approach.
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For example, although there was initial resistance to counting and categoriz-
ing ethnic minorities in these countries, attitudes shifted as progressives real-
ized that race data could be employed to help underprivileged groups. In
France, since the state does not count people by race or ethnicity, it is difficult
to gauge the relative well-being of minorities. The French state can and does
undertake studies of the position of foreigners (a category for which extensive
statistics are kept), and has even conducted limited explorations into the posi-
tion of immigrant children who are French citizens.'?® Yet, if it is true—as the
state and survey respondents admit—that there is racism in France, it follows
that members of groups identified and targeted by racists will have relatively
less success in society than they deserve. But it is impossible to judge the pre-
cise contours of this problem in a color-blind state such as France. Moreover,
because it is impossible to isolate the dimensions of the problem, and because
group-targeted policies are judged illegitimate, it is also difficult to craft solu-
tions to the problem and to track their effectiveness.

Responding to the problems of Vichy and the National Front, French
experts and policymakers have not only rejected categorization of minorities,
they have also focused most of their energy on the fight against hate speech
and intentional racism, to the detriment of issues of discrimination in jobs
and housing and indirect racism. Elites in France have only very recently
begun to examine intensely these latter types of problems. Although discrim-
ination has been outlawed since the law of 1972, the law generates virtually
no convictions. From 1990 to 1994, there were a total of forty-four convictions
for discrimination, an average of just under nine per year.'® Responding to
concerns about the level of discrimination and its effect on the French model
of integration, the High Council on Integration published a report in 1998
advocating a significant overhaul in French antiracist institutions and drawing
inspiration from the British, Dutch, and Belgian exemplars. Although the HCI
did not recommend a race-conscious approach and specifically rejected quo-
tas, it called for a new definition of discrimination that includes indirect or
unintentional racism, it insisted upon extensive public debate about the prob-
‘lem of discrimination, and it advocated a national quasi-governmental insti-
tution that would play a leading role in the fight against racism."** Without
advocating race-conscious policies, the HCI has suggested taking limited steps
in the direction of France’s more race-conscious neighbors.

[t is possible for the French state to continue to fight racism while it avoids
recognizing races. In many respects, such a color-blind approach is desirable.
But the color-blind model also comes with costs. If these costs are seen to
impede the effective fight against racism, the French may eventually—if reluc-
tantly—choose to incorporate the word race into their ethnically plural soci-
ety and their antiracism institutions.

10.
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LES POLITIQUES FRANCAISES
DE LUTTE CONTRE LE RACISME, DES
POLITIQUES EN MUTATION

Gwénaéle Calvés
Université de Cergy-Pontoise

II pouvait sembler évident, jusqu'a une période trés récente, que la formule
célebre du juge Blackmun selon laquelle, « pour en finir avec le racisme,
nous devons d’abord prendre la race en compte »' n’avait aucune chance de
s’acclimater en France. La culture politique républicaine, exprimée et con-
fortée par des principes constitutionnels fermement énoncés?, s’'opposait a la
prise en compte d'un critére de catégorisation tenu pour intrinséquement
infamant et dénué de tout contenu positif : le droit francais contemporain ne
mentionne la « race » que pour en proscrire la prise en compte ; la seule
« race » qu'il connaisse est la race du raciste.

Dans ce contexte, les nombreuses politiques de discrimination positive
instituées en France depuis une vingtaine d’années se distinguent nettement
de l'affirmative action américaine®, Approche spatialisée des handicaps sociaux
destinée a mieux lutter contre les inégalités socio-économiques, elles n’ont
rien a voir, dans leur principe comme dans leurs objectifs, avec une affirmative
action ameéricaine qui recourt a des critéres ethno-raciaux aux fins de promou-
voir (entre autres) un idéal de « diversité ».

Strictement color-blind, la discrimination positive « a la francaise » accorde
divers avantages et préférences a des catégories d'individus définies sur la base
de critéres exclusivement socio-économiques. L'instauration de zones d'édu-
cation prioritaires, par exemple, se donne pour objectif, aux termes de la
circulaire du ler juillet 1981, de « contribuer a corriger I'inégalité par le ren-
forcement sélectif de I'action éducative ». Elle consiste, selon la loi de 1989, a
apporter « un soin pédagogique tout particulier » aux « populations scolaires
issues de catégories sociales défavorisées ». Cette action spécifique se traduit
par le fait que des moyens supplémentaires sont accordés, notamment en ter-
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